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in connection with, any trading con-
duct or behavior or with the swap deal-
er or major swap participant’s perform-
ance (or failure to perform) any of its 
regulatory obligations, and includes 
any and all observations, comments, 
remarks, interpretations, clarifica-
tions, notes, and examinations as to 
such conduct or behavior commu-
nicated or documented by the com-
plainant, swap dealer, or major swap 
participant. 

(d) Executed means the completion of 
the execution process. 

(e) Execution means, with respect to a 
swap, an agreement by the parties 
(whether orally, in writing, electroni-
cally, or otherwise) to the terms of a 
swap that legally binds the parties to 
such swap terms under applicable law. 

(f) Governing body. This term means: 
(1) A board of directors; 
(2) A body performing a function 

similar to a board of directors; 
(3) Any committee of a board or 

body; or 
(4) The chief executive officer of a 

registrant, or any such board, body, 
committee, or officer of a division of a 
registrant, provided that the reg-
istrant’s swaps activities for which reg-
istration with the Commission is re-
quired are wholly contained in a sepa-
rately identifiable division. 

(g) Prudential regulator has the mean-
ing given to such term in section 1a(39) 
of the Commodity Exchange Act and 
includes the Board of Governors of the 
Federal Reserve System, the Office of 
the Comptroller of the Currency, the 
Federal Deposit Insurance Corporation, 
the Farm Credit Association, and the 
Federal Housing Finance Agency, as 
applicable to the swap dealer or major 
swap participant. 

(h) Registered entity has the meaning 
given to such term in section 1a(40) of 
the Commodity Exchange Act, and in-
cludes boards of trade designated as 
contract markets, derivatives clearing 
organizations, swap execution facili-
ties, and swap data repositories. 

(i) Related cash or forward transaction 
means a purchase or sale for imme-
diate or deferred physical shipment or 
delivery of an asset related to a swap 
where the swap and the related cash or 
forward transaction are used to hedge, 

mitigate the risk of, or offset one an-
other. 

(j) Swaps activities means, with re-
spect to a registrant, such registrant’s 
activities related to swaps and any 
product used to hedge such swaps, in-
cluding, but not limited to, futures, op-
tions, other swaps or security-based 
swaps, debt or equity securities, for-
eign currency, physical commodities, 
and other derivatives. 

(k) Swap confirmation means the con-
summation (electronically or other-
wise) of legally binding documentation 
(electronic or otherwise) that memori-
alizes the agreement of the parties to 
all the terms of the swap. A confirma-
tion must be in writing (whether elec-
tronic or otherwise) and must legally 
supersede any previous agreement 
(electronically or otherwise). 

§ 23.201 Required records. 
(a) Transaction and position records. 

Each swap dealer and major swap par-
ticipant shall keep full, complete, and 
systematic records, together with all 
pertinent data and memoranda, of all 
its swaps activities. Such records shall 
include: 

(1) Transaction records. Records of 
each transaction, including all docu-
ments on which transaction informa-
tion is originally recorded. Such 
records shall be kept in a form and 
manner identifiable and searchable by 
transaction and by counterparty, and 
shall include: 

(i) All documents customarily gen-
erated in accordance with market prac-
tice that demonstrate the existence 
and nature of an order or transaction, 
including, but not limited to, records 
of all orders (filled, unfilled, or can-
celled); correspondence; journals; 
memoranda; ledgers; confirmations; 
risk disclosure documents; statements 
of purchase and sale; contracts; in-
voices; warehouse receipts; documents 
of title; and 

(ii) The daily trading records re-
quired to be kept in accordance with 
§ 23.202. 

(2) Position records. Records of each 
position held by each swap dealer and 
major swap participant, identified by 
product and counterparty, including 
records reflecting whether each posi-
tion is ‘‘long’’ or ‘‘short’’ and whether 

VerDate Mar<15>2010 11:19 Jun 02, 2014 Jkt 232057 PO 00000 Frm 00568 Fmt 8010 Sfmt 8010 Q:\17\17V1.TXT ofr150 PsN: PC150



557 

Commodity Futures Trading Commission § 23.202 

the position is cleared. Position 
records shall be linked to transaction 
records in a manner that permits iden-
tification of the transactions that es-
tablished the position. 

(3) Records of transactions executed on 
a swap execution facility or designated 
contract market or cleared by a deriva-
tives clearing organization. Records of 
each transaction executed on a swap 
execution facility or designated con-
tract market or cleared by a deriva-
tives clearing organization maintained 
in compliance with the Act and Com-
mission regulations. 

(b) Business records. Each swap dealer 
and major swap participant shall keep 
full, complete, and systematic records 
of all activities related to its business 
as a swap dealer or major swap partici-
pant, including but not limited to: 

(1) Governance. (i) Minutes of meet-
ings of the governing body and relevant 
committee minutes, including hand-
outs and presentation materials; 

(ii) Organizational charts for its gov-
erning body and relevant committees, 
business trading unit, clearing unit, 
risk management unit, and all other 
relevant units or divisions; 

(iii) Biographies or resumes of man-
agers, senior supervisors, officers, and 
directors; 

(iv) Job descriptions for manager, 
senior supervisor, officer, and director 
positions, including job responsibilities 
and scope of authority; 

(v) Internal and external audit, risk 
management, compliance, and consult-
ant reports (including management re-
sponses); and 

(vi) Business and strategic plans for 
the business trading unit. 

(2) Financial records. (i) Records re-
flecting all assets and liabilities, in-
come and expenses, and capital ac-
counts as required by the Act and Com-
mission regulations; and 

(ii) All other financial records re-
quired to be kept under the Act and 
Commission regulations. 

(3) Complaints. (i) A record of each 
complaint received by the swap dealer 
or major swap participant concerning 
any partner, member, officer, em-
ployee, or agent. The record shall in-
clude the complainant’s name, address, 
and account number; the date the com-
plaint was received; the name of all 

persons identified in the complaint; a 
description of the nature of the com-
plaint; the disposition of the com-
plaint, and the date the complaint was 
resolved. 

(ii) A record indicating that each 
counterparty of the swap dealer or 
major swap participant has been pro-
vided with a notice containing the 
physical address, email or other widely 
available electronic address, and tele-
phone number of the department of the 
swap dealer or major swap participant 
to which any complaints may be di-
rected. 

(4) Marketing and sales materials. All 
marketing and sales presentations, ad-
vertisements, literature, and commu-
nications, and a record documenting 
that the swap dealer or major swap 
participant has complied with, or 
adopted policies and procedures reason-
ably designed to establish compliance 
with, all applicable Federal require-
ments, Commission regulations, and 
the rules of any self-regulatory organi-
zation of which the swap dealer or 
major swap participant is a member. 

(c) Records of data reported to a swap 
data repository. With respect to each 
swap, each swap dealer and major swap 
participant shall identify, retain, and 
produce for inspection all information 
and data required to be reported in ac-
cordance with part 45 of this chapter, 
along with a record of the date and 
time the swap dealer or major swap 
participant made the report. 

(d) Records of real-time reporting data. 
Each swap dealer and major swap par-
ticipant shall identify, retain, and 
produce for inspection all information 
and data required to be reported in ac-
cordance with part 43 of this chapter, 
along with a record of the date and 
time the swap dealer or major swap 
participant made the report. 

§ 23.202 Daily trading records. 
(a) Daily trading records for swaps. 

Each swap dealer and major swap par-
ticipant shall make and keep daily 
trading records of all swaps it executes, 
including all documents on which 
transaction information is originally 
recorded. Each swap dealer and major 
swap participant shall ensure that its 
records include all information nec-
essary to conduct a comprehensive and 
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