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the following minimum requirements 
for any hearing: 

(1) The hearing shall be fair, shall be 
conducted before members of the dis-
ciplinary panel, and shall be promptly 
convened after reasonable notice to the 
respondent; and 

(2) If the respondent has requested a 
hearing, a copy of the hearing shall be 
made and shall become a part of the 
record of the proceeding. The record 
shall not be required to be transcribed 
unless: 

(i) The transcript is requested by 
Commission staff or the respondent; 

(ii) The decision is appealed pursuant 
to the rules of the swap execution facil-
ity; or 

(iii) The decision is reviewed by the 
Commission pursuant to section 8c of 
the Act or part 9 of this chapter. In all 
other instances, a summary record of a 
hearing is permitted. 

(d) Decisions. Promptly following a 
hearing conducted in accordance with 
the rules of the swap execution facil-
ity, the disciplinary panel shall render 
a written decision based upon the 
weight of the evidence contained in the 
record of the proceeding and shall pro-
vide a copy to the respondent. The de-
cision shall include: 

(1) The notice of charges or a sum-
mary of the charges; 

(2) The answer, if any, or a summary 
of the answer; 

(3) A summary of the evidence pro-
duced at the hearing or, where appro-
priate, incorporation by reference of 
the investigation report; 

(4) A statement of findings and con-
clusions with respect to each charge, 
and a complete explanation of the evi-
dentiary and other basis for such find-
ings and conclusions with respect to 
each charge; 

(5) An indication of each specific rule 
that the respondent was found to have 
violated; and 

(6) A declaration of all sanctions im-
posed against the respondent, including 
the basis for such sanctions and the ef-
fective date of such sanctions. 

(e) Disciplinary sanctions. All discipli-
nary sanctions imposed by a swap exe-
cution facility or its disciplinary pan-
els shall be commensurate with the 
violations committed and shall be 
clearly sufficient to deter recidivism or 

similar violations by other market par-
ticipants. All disciplinary sanctions, 
including sanctions imposed pursuant 
to an accepted settlement offer, shall 
take into account the respondent’s dis-
ciplinary history. In the event of dem-
onstrated customer harm, any discipli-
nary sanction shall also include full 
customer restitution, except where the 
amount of restitution or to whom it 
should be provided cannot be reason-
ably determined. 

(f) Warning letters. Where a rule viola-
tion is found to have occurred, no more 
than one warning letter may be issued 
per rolling twelve month period for the 
same violation. 

(g) Additional sources for compliance. A 
swap execution facility may refer to 
the guidance and/or acceptable prac-
tices in Appendix B of this part to dem-
onstrate to the Commission compli-
ance with the requirements of § 37.206. 

Subpart D—Swaps Not Readily 
Susceptible to Manipulation 

§ 37.300 Core Principle 3—Swaps not 
readily susceptible to manipulation. 

The swap execution facility shall per-
mit trading only in swaps that are not 
readily susceptible to manipulation. 

§ 37.301 General requirements. 
To demonstrate to the Commission 

compliance with the requirements of 
§ 37.300, a swap execution facility shall, 
at the time it submits a new swap con-
tract in advance to the Commission 
pursuant to part 40 of this chapter, pro-
vide the applicable information as set 
forth in Appendix C to part 38 of this 
chapter—Demonstration of Compliance 
That a Contract is not Readily Suscep-
tible to Manipulation. A swap execu-
tion facility may also refer to the guid-
ance and/or acceptable practices in Ap-
pendix B of this part. 

Subpart E—Monitoring of Trading 
and Trade Processing 

§ 37.400 Core Principle 4—Monitoring 
of trading and trade processing. 

The swap execution facility shall: 
(a) Establish and enforce rules or 

terms and conditions defining, or speci-
fications detailing: 

VerDate Mar<15>2010 11:19 Jun 02, 2014 Jkt 232057 PO 00000 Frm 00719 Fmt 8010 Sfmt 8010 Q:\17\17V1.TXT ofr150 PsN: PC150



708 

17 CFR Ch. I (4–1–14 Edition) § 37.401 

(1) Trading procedures to be used in 
entering and executing orders traded 
on or through the facilities of the swap 
execution facility; and 

(2) Procedures for trade processing of 
swaps on or through the facilities of 
the swap execution facility; and 

(b) Monitor trading in swaps to pre-
vent manipulation, price distortion, 
and disruptions of the delivery or cash 
settlement process through surveil-
lance, compliance, and disciplinary 
practices and procedures, including 
methods for conducting real-time mon-
itoring of trading and comprehensive 
and accurate trade reconstructions. 

§ 37.401 General requirements. 
A swap execution facility shall: 
(a) Collect and evaluate data on its 

market participants’ market activity 
on an ongoing basis in order to detect 
and prevent manipulation, price distor-
tions, and, where possible, disruptions 
of the physical-delivery or cash-settle-
ment process; 

(b) Monitor and evaluate general 
market data in order to detect and pre-
vent manipulative activity that would 
result in the failure of the market 
price to reflect the normal forces of 
supply and demand; 

(c) Demonstrate an effective program 
for conducting real-time monitoring of 
trading for the purpose of detecting 
and resolving abnormalities; and 

(d) Demonstrate the ability to com-
prehensively and accurately recon-
struct daily trading activity for the 
purpose of detecting instances or 
threats of manipulation, price distor-
tion, and disruptions. 

§ 37.402 Additional requirements for 
physical-delivery swaps. 

For physical-delivery swaps, the 
swap execution facility shall dem-
onstrate that it: 

(a) Monitors a swap’s terms and con-
ditions as they relate to the underlying 
commodity market; and 

(b) Monitors the availability of the 
supply of the commodity specified by 
the delivery requirements of the swap. 

§ 37.403 Additional requirements for 
cash-settled swaps. 

(a) For cash-settled swaps, the swap 
execution facility shall demonstrate 

that it monitors the pricing of the ref-
erence price used to determine cash 
flows or settlement; 

(b) For cash-settled swaps listed on 
the swap execution facility where the 
reference price is formulated and com-
puted by the swap execution facility, 
the swap execution facility shall dem-
onstrate that it monitors the contin-
ued appropriateness of its methodology 
for deriving that price; and 

(c) For cash-settled swaps listed on 
the swap execution facility where the 
reference price relies on a third-party 
index or instrument, including an 
index or instrument traded on another 
venue, the swap execution facility shall 
demonstrate that it monitors the con-
tinued appropriateness of the index or 
instrument. 

§ 37.404 Ability to obtain information. 

(a) A swap execution facility shall 
demonstrate that it has access to suffi-
cient information to assess whether 
trading in swaps listed on its market, 
in the index or instrument used as a 
reference price, or in the underlying 
commodity for its listed swaps is being 
used to affect prices on its market. 

(b) A swap execution facility shall 
have rules that require its market par-
ticipants to keep records of their trad-
ing, including records of their activity 
in the index or instrument used as a 
reference price, the underlying com-
modity, and related derivatives mar-
kets, and make such records available, 
upon request, to the swap execution fa-
cility or, if applicable, to its regu-
latory service provider, and the Com-
mission. 

§ 37.405 Risk controls for trading. 

The swap execution facility shall es-
tablish and maintain risk control 
mechanisms to prevent and reduce the 
potential risk of market disruptions, 
including, but not limited to, market 
restrictions that pause or halt trading 
under market conditions prescribed by 
the swap execution facility. 

§ 37.406 Trade reconstruction. 

The swap execution facility shall 
have the ability to comprehensively 
and accurately reconstruct all trading 
on its facility. All audit-trail data and 
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