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§5.8

the United States Department of Jus-
tice commencing the first month-end
after the date the application for reg-
istration is filed.

§5.8 Aggregate retail forex assets.

(a) Each retail foreign exchange deal-
er and futures commission merchant
offering or engaging in retail forex
transactions shall calculate its total
retail forex obligation and shall at all
times hold assets solely of the type
permissible under §1.25 of this chapter
equal to or in excess of the total retail
forex obligation at one or more quali-
fying institutions in the United States
or money center countries as defined in
§1.49 of this chapter.

(b) For assets held in the United
States, a qualifying institution is:

(1) A bank or trust company regu-
lated by a United States banking regu-
lator;

(2) A broker-dealer registered with
the Securities and Exchange Commis-
sion and a member of the Financial In-
dustry Regulatory Authority; or

(3) A futures commission merchant
registered with the Commission and a
member of the National Futures Asso-
ciation.

(c) For assets held in a money center
country, a qualifying institution is:

(1) A bank or trust company regu-
lated in a money center country, Pro-
vided that the bank or trust company
has regulatory capital in excess of $1
billion;

(2) An entity regulated in a money
center country as an equivalent of a
broker-dealer or futures commission
merchant as determined by the retail
foreign exchange dealer’s or futures
commission merchant’s designated
self-regulatory organization, Provided
that the entity maintains regulatory
capital in excess of $100 million; or

(3) A futures commission merchant
registered with the Commission and a
member of the National Futures Asso-
ciation.

(d) Assets held in a money center
country are not eligible to meet the re-
quirements of paragraph (a) of this sec-
tion unless the retail foreign exchange
dealer or futures commission merchant
has entered into an agreement that is
acceptable to the firm’s designated
self-regulatory organization and that

17 CFR Ch. | (4-1-14 Edition)

authorizes the qualifying institution to
provide account information to the
Commission and the firm’s designated
self-regulatory organization.

(e) In computing its adjusted net cap-
ital pursuant to §5.7 of this part, a re-
tail foreign exchange dealer or futures
commission merchant may not include
aggregate retail forex assets as current
assets or otherwise record any property
received from retail forex customers as
an asset without recording a cor-
responding liability to the retail forex
customers.

§5.9 Security deposits for retail forex
transactions.

(a) Each futures commission mer-
chant engaging, or offering to engage,
in retail forex transactions and each
retail foreign exchange dealer must
collect from each retail forex customer
a minimum security deposit for each
retail forex transaction equal to the
applicable percentage as set by the reg-
istered futures association of which
they are a member; Provided, that the
registered futures association’s secu-
rity deposit requirement cannot be less
than:

(1) 2% of the notional value of the re-
tail forex transaction for major cur-
rency pairs and 5% of the notional
value of the retail forex transaction for
all other currency pairs;

(2) For short options, 2% for major
currency pairs and 5% for all other cur-
rency pairs of the notional value of the
retail forex transaction, plus the pre-
mium received by the retail forex cus-
tomer; or

(3) For long options, the full pre-
mium charged and received by the fu-
tures commission merchant or retail
foreign exchange dealer from the retail
forex customer.

(b) Security deposits must be made in
the form of cash or other financial in-
struments that comply with the re-
quirements specified in §1.25 of this
chapter.

(c) A futures commission merchant
or retail foreign exchange dealer is re-
quired to collect additional security
deposits from a retail forex customer,
or liquidate the retail forex customer’s
positions, if the amount of the retail
forex customer’s security deposits
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