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after the Commission has fixed and 
published such limits under paragraph 
(d)(2)(vi)(A) of this section; 

(ii) For energy Referenced Contracts 
listed in § 151.2(c), on the 1st of August 
after the Commission has fixed and 
published such limits under paragraph 
(d)(2)(vi)(B) of this section; 

(iii) For corn, wheat, oat, rough rice, 
soybean and soybean products, live-
stock, milk, cotton, and frozen con-
centrated orange juice Referenced Con-
tracts, on the 1st of December after the 
Commission has fixed and published 
such limits under paragraph 
(d)(2)(vi)(C) of this section; and 

(iv) For coffee, sugar, and cocoa Ref-
erenced Contracts, on the 1st of Feb-
ruary after the Commission has fixed 
and published such limits under para-
graph (d)(2)(vi)(D) of this section. 

(2) The Commission shall publish 
month-end all-months-combined fu-
tures open interest and all-months- 
combined swaps open interest figures 
within one month, as practicable, after 
such data is submitted to the Commis-
sion. 

(3) Non-spot-month position limits 
established under paragraph (b)(2) of 
this section shall be effective on the 1st 
calendar day of the third calendar 
month immediately following publica-
tion on the Commission’s Web site 
under paragraph (d)(3) of this section. 

(f) Rounding. In determining or calcu-
lating all levels and limits under this 
section, a resulting number shall be 
rounded up to the nearest hundred con-
tracts. 

§ 151.5 Bona fide hedging and other 
exemptions for Referenced Con-
tracts. 

(a) Bona fide hedging transactions or 
positions. (1) Any person that complies 
with the requirements of this section 
may exceed the position limits set 
forth in § 151.4 to the extent that a 
transaction or position in a Referenced 
Contract: 

(i) Represents a substitute for trans-
actions made or to be made or posi-
tions taken or to be taken at a later 
time in a physical marketing channel; 

(ii) Is economically appropriate to 
the reduction of risks in the conduct 
and management of a commercial en-
terprise; and 

(iii) Arises from the potential change 
in the value of one or several— 

(A) Assets that a person owns, pro-
duces, manufactures, processes, or mer-
chandises or anticipates owning, pro-
ducing, manufacturing, processing, or 
merchandising; 

(B) Liabilities that a person owns or 
anticipates incurring; or 

(C) Services that a person provides, 
purchases, or anticipates providing or 
purchasing; or 

(iv) Reduces risks attendant to a po-
sition resulting from a swap that— 

(A) Was executed opposite a 
counterparty for which the transaction 
would qualify as a bona fide hedging 
transaction pursuant to paragraph 
(a)(1)(i) through (iii) of this section; or 

(B) Meets the requirements of para-
graphs (a)(1)(i) through (iii) of this sec-
tion. 

(v) Notwithstanding the foregoing, no 
transactions or positions shall be clas-
sified as bona fide hedging for purposes 
of § 151.4 unless such transactions or 
positions are established and liq-
uidated in an orderly manner in ac-
cordance with sound commercial prac-
tices and the provisions of paragraph 
(a)(2) of this section regarding enumer-
ated hedging transactions and posi-
tions or paragraphs (a)(3) or (4) of this 
section regarding pass-through swaps 
of this section have been satisfied. 

(2) Enumerated hedging transactions 
and positions. Bona fide hedging trans-
actions and positions for the purposes 
of this paragraph mean any of the fol-
lowing specific transactions and posi-
tions: 

(i) Sales of Referenced Contracts that 
do not exceed in quantity: 

(A) Ownership or fixed-price purchase 
of the contract’s underlying cash com-
modity by the same person; and 

(B) Unsold anticipated production of 
the same commodity, which may not 
exceed one year of production for an 
agricultural commodity, by the same 
person provided that no such position is 
maintained in any physical-delivery 
Referenced Contract during the last 
five days of trading of the Core Ref-
erenced Futures Contract in an agri-
cultural or metal commodity or during 
the spot month for other physical-de-
livery contracts. 
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(ii) Purchases of Referenced Con-
tracts that do not exceed in quantity: 

(A) The fixed-price sale of the con-
tract’s underlying cash commodity by 
the same person; 

(B) The quantity equivalent of fixed- 
price sales of the cash products and by- 
products of such commodity by the 
same person; and 

(C) Unfilled anticipated requirements 
of the same cash commodity, which 
may not exceed one year for agricul-
tural Referenced Contracts, for proc-
essing, manufacturing, or use by the 
same person, provided that no such po-
sition is maintained in any physical- 
delivery Referenced Contract during 
the last five days of trading of the Core 
Referenced Futures Contract in an ag-
ricultural or metal commodity or dur-
ing the spot month for other physical- 
delivery contracts. 

(iii) Offsetting sales and purchases in 
Referenced Contracts that do not ex-
ceed in quantity that amount of the 
same cash commodity that has been 
bought and sold by the same person at 
unfixed prices basis different delivery 
months, provided that no such position 
is maintained in any physical-delivery 
Referenced Contract during the last 
five days of trading of the Core Ref-
erenced Futures Contract in an agri-
cultural or metal commodity or during 
the spot month for other physical-de-
livery contracts. 

(iv) Purchases or sales by an agent 
who does not own or has not contracted 
to sell or purchase the offsetting cash 
commodity at a fixed price, provided 
that the agent is responsible for the 
merchandising of the cash positions 
that is being offset in Referenced Con-
tracts and the agent has a contractual 
arrangement with the person who owns 
the commodity or holds the cash mar-
ket commitment being offset. 

(v) Anticipated merchandising hedges. 
Offsetting sales and purchases in Ref-
erenced Contracts that do not exceed 
in quantity the amount of the same 
cash commodity that is anticipated to 
be merchandised, provided that: 

(A) The quantity of offsetting sales 
and purchases is not larger than the 
current or anticipated unfilled storage 
capacity owned or leased by the same 
person during the period of anticipated 

merchandising activity, which may not 
exceed one year; 

(B) The offsetting sales and pur-
chases in Referenced Contracts are in 
different contract months, which settle 
in not more than one year; and 

(C) No such position is maintained in 
any physical-delivery Referenced Con-
tract during the last five days of trad-
ing of the Core Referenced Futures 
Contract in an agricultural or metal 
commodity or during the spot month 
for other physical-delivery contracts. 

(vi) Anticipated royalty hedges. Sales 
or purchases in Referenced Contracts 
offset by the anticipated change in 
value of royalty rights that are owned 
by the same person provided that: 

(A) The royalty rights arise out of 
the production, manufacturing, proc-
essing, use, or transportation of the 
commodity underlying the Referenced 
Contract, which may not exceed one 
year for agricultural Referenced Con-
tracts; and 

(B) No such position is maintained in 
any physical-delivery Referenced Con-
tract during the last five days of trad-
ing of the Core Referenced Futures 
Contract in an agricultural or metal 
commodity or during the spot month 
for other physical-delivery contracts. 

(vii) Service hedges. Sales or pur-
chases in Referenced Contracts offset 
by the anticipated change in value of 
receipts or payments due or expected 
to be due under an executed contract 
for services held by the same person 
provided that: 

(A) The contract for services arises 
out of the production, manufacturing, 
processing, use, or transportation of 
the commodity underlying the Ref-
erenced Contract, which may not ex-
ceed one year for agricultural Ref-
erenced Contracts; 

(B) The fluctuations in the value of 
the position in Referenced Contracts 
are substantially related to the fluc-
tuations in value of receipts or pay-
ments due or expected to be due under 
a contract for services; and 

(C) No such position is maintained in 
any physical-delivery Referenced Con-
tract during the last five days of trad-
ing of the Core Referenced Futures 
Contract in an agricultural or metal 
commodity or during the spot month 
for other physical-delivery contracts. 
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(viii) Cross-commodity hedges. Sales or 
purchases in Referenced Contracts de-
scribed in paragraphs (a)(2)(i) through 
(vii) of this section may also be offset 
other than by the same quantity of the 
same cash commodity, provided that: 

(A) The fluctuations in value of the 
position in Referenced Contracts are 
substantially related to the fluctua-
tions in value of the actual or antici-
pated cash position; and 

(B) No such position is maintained in 
any physical-delivery Referenced Con-
tract during the last five days of trad-
ing of the Core Referenced Futures 
Contract in an agricultural or metal 
commodity or during the spot month 
for other physical-delivery contracts. 

(3) Pass-through swaps. Bona fide 
hedging transactions and positions for 
the purposes of this paragraph include 
the purchase or sales of Referenced 
Contracts that reduce the risks attend-
ant to a position resulting from a swap 
that was executed opposite a 
counterparty for whom the swap trans-
action would qualify as a bona fide 
hedging transaction pursuant to para-
graph (a)(2) of this section (‘‘pass- 
through swaps’’), provided that no such 
position is maintained in any physical- 
delivery Referenced Contract during 
the last five days of trading of the Core 
Referenced Futures Contract in an ag-
ricultural or metal commodity or dur-
ing the spot month for other physical- 
delivery contracts unless such pass- 
through swap position continues to off-
set the cash market commodity price 
risk of the bona fide hedging 
counterparty. 

(4) Pass-through swap offsets. For 
swaps executed opposite a 
counterparty for whom the swap trans-
action would qualify as a bona fide 
hedging transaction pursuant to para-
graph (a)(2) of this section (pass- 
through swaps), such pass-through 
swaps shall also be classified as a bona 
fide hedging transaction for the 
counterparty for whom the swap would 
not otherwise qualify as a bona fide 
hedging transaction pursuant to para-
graph (a)(2) of this section (‘‘non-hedg-
ing counterparty’’), provided that the 
non-hedging counterparty purchases or 
sells Referenced Contracts that reduce 
the risks attendant to such pass- 
through swaps. Provided further, that 

the pass-through swap shall constitute 
a bona fide hedging transaction only to 
the extent the non-hedging 
counterparty purchases or sells Ref-
erenced Contracts that reduce the risks 
attendant to the pass-through swap. 

(5) Any person engaging in other 
risk-reducing practices commonly used 
in the market which they believe may 
not be specifically enumerated in 
§ 151.5(a)(2) may request relief from 
Commission staff under § 140.99 of this 
chapter or the Commission under sec-
tion 4a(a)(7) of the Act concerning the 
applicability of the bona fide hedging 
transaction exemption. 

(b) Aggregation of accounts. Entities 
required to aggregate accounts or posi-
tions under § 151.7 shall be considered 
the same person for the purpose of de-
termining whether a person or persons 
are eligible for a bona fide hedge ex-
emption under § 151.5(a). 

(c) Information on cash market com-
modity activities. Any person with a po-
sition that exceeds the position limits 
set forth in § 151.4 pursuant to para-
graphs (a)(2)(i)(A), (a)(2)(ii)(A), 
(a)(2)(ii)(B), (a)(2)(iii), or (a)(2)(iv) of 
this section shall submit to the Com-
mission a 404 filing, in the form and 
manner provided for in § 151.10. 

(1) The 404 filing shall contain the 
following information with respect to 
such position for each business day the 
same person exceeds the limits set 
forth in § 151.4, up to and through the 
day the person’s position first falls 
below the position limits: 

(i) The date of the bona fide hedging 
position, an indication of under which 
enumerated hedge exemption or ex-
emptions the position qualifies for 
bona fide hedging, the corresponding 
Core Referenced Futures Contract, the 
cash market commodity hedged, and 
the units in which the cash market 
commodity is measured; 

(ii) The entire quantity of stocks 
owned of the cash market commodity 
that is being hedged; 

(iii) The entire quantity of fixed- 
price purchase commitments of the 
cash market commodity that is being 
hedged; 

(iv) The sum of the entire quantity of 
stocks owned of the cash market com-
modity and the entire quantity of 
fixed-price purchase commitments of 
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the cash market commodity that is 
being hedged; 

(v) The entire quantity of fixed-price 
sale commitments of the cash com-
modity that is being hedged; 

(vi) The quantity of long and short 
Referenced Contracts, measured on a 
futures-equivalent basis to the applica-
ble Core Referenced Futures Contract, 
in the nearby contract month that are 
being used to hedge the long and short 
cash market positions; 

(viii) The total number of long and 
short Referenced Contracts, measured 
on a futures equivalent basis to the ap-
plicable Core Referenced Futures Con-
tract, that are being used to hedge the 
long and short cash market positions; 
and 

(viii) Cross-commodity hedging infor-
mation as required under paragraph (g) 
of this section. 

(2) Notice filing. Persons seeking an 
exemption under this paragraph shall 
file a notice with the Commission, 
which shall be effective upon the date 
of the submission of the notice. 

(d) Information on anticipated cash 
market commodity activities—(1) Initial 
statement. Any person who intends to 
exceed the position limits set forth in 
§ 151.4 pursuant to paragraph 
(a)(2)(i)(B), (a)(2)(ii)(C), (a)(2)(v), 
(a)(2)(vi), or (a)(2)(vii) of this section in 
order to hedge anticipated production, 
requirements, merchandising, royal-
ties, or services connected to a com-
modity underlying a Referenced Con-
tract, shall submit to the Commission 
a 404A filing in the form and manner 
provided in § 151.10. The 404A filing 
shall contain the following information 
with respect to such activities, by Ref-
erenced Contract: 

(i) A description of the type of antici-
pated cash market activity to be 
hedged; how the purchases or sales of 
Referenced Contracts are consistent 
with the provisions of (a)(1) of this sec-
tion; and the units in which the cash 
commodity is measured; 

(ii) The time period for which the 
person claims the anticipatory hedge 
exemption is required, which may not 
exceed one year for agricultural com-
modities or one year for anticipated 
merchandising activity; 

(iii) The actual use, production, proc-
essing, merchandising (bought and 

sold), royalties and service payments 
and receipts of that cash market com-
modity during each of the three com-
plete fiscal years preceding the current 
fiscal year; 

(iv) The anticipated use production, 
or commercial or merchandising re-
quirements (purchases and sales), an-
ticipated royalties, or service contract 
receipts or payments of that cash mar-
ket commodity which are applicable to 
the anticipated activity to be hedged 
for the period specified in (d)(1)(ii) of 
this section; 

(v) The unsold anticipated production 
or unfilled anticipated commercial or 
merchandising requirements of that 
cash market commodity which are ap-
plicable to the anticipated activity to 
be hedged for the period specified in 
(d)(1)(ii) of this section; 

(vi) The maximum number of Ref-
erenced Contracts long and short (on 
an all-months-combined basis) that are 
expected to be used for each antici-
patory hedging activity for the period 
specified in (d)(1)(ii) of this section on 
a futures equivalent basis; 

(vii) If the hedge exemption sought is 
for anticipated merchandising pursu-
ant to (a)(2)(v) of this section, a de-
scription of the storage capacity re-
lated to the anticipated merchandising 
transactions, including: 

(A) The anticipated total storage ca-
pacity, the anticipated merchandising 
quantity, and purchase and sales com-
mitments for the period specified in 
(d)(1)(ii) of this section; 

(B) Current inventory; and 
(C) The total storage capacity and 

quantity of commodity moved through 
the storage capacity for each of the 
three complete fiscal years preceding 
the current fiscal year; and 

(viii) Cross-commodity hedging infor-
mation as required under paragraph (g) 
of this section. 

(2) Notice filing. Persons seeking an 
exemption under this paragraph shall 
file a notice with the Commission. 
Such a notice shall be filed at least ten 
days in advance of a date the person 
expects to exceed the position limits 
established under this part, and shall 
be effective after that ten day period 
unless otherwise notified by the Com-
mission. 
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(3) Supplemental reports for 404A fil-
ings. Whenever a person intends to ex-
ceed the amounts determined by the 
Commission to constitute a bona fide 
hedge for anticipated activity in the 
most recent statement or filing, such 
person shall file with the Commission a 
statement that updates the informa-
tion provided in the person’s most re-
cent filing at least ten days in advance 
of the date that person wishes to ex-
ceed those amounts. 

(e) Review of notice filings. (1) The 
Commission may require persons sub-
mitting notice filings provided for 
under paragraphs (c)(2) and (d)(2) of 
this section to submit such other infor-
mation, before or after the effective 
date of a notice, which is necessary to 
enable the Commission to make a de-
termination whether the transactions 
or positions under the notice filing fall 
within the scope of bona fide hedging 
transactions or positions described 
under paragraph (a) of this section. 

(2) The transactions and positions de-
scribed in the notice filing shall not be 
considered, in part or in whole, as bona 
fide hedging transactions or positions 
if such person is so notified by the 
Commission. 

(f) Additional information from swap 
counterparties to bona fide hedging trans-
actions. All persons that maintain posi-
tions in excess of the limits set forth in 
§ 151.4 in reliance upon the exemptions 
set forth in paragraphs (a)(3) and (4) of 
this section shall submit to the Com-
mission a 404S filing, in the form and 
manner provided for in § 151.10. Such 
404S filing shall contain the following 
information with respect to such posi-
tion for each business day that the 
same person exceeds the limits set 
forth in § 151.4, up to and through the 
day the person’s position first falls 
below the position limit that was ex-
ceeded: 

(1) By Referenced Contract; 
(2) By commodity reference price and 

units of measurement used for the 
swaps that would qualify as a bona fide 
hedging transaction or position gross 
long and gross short positions; and 

(3) Cross-commodity hedging infor-
mation as required under paragraph (g) 
of this section. 

(g) Conversion methodology for cross- 
commodity hedges. In addition to the in-

formation required under this section, 
persons who avail themselves of cross- 
commodity hedges pursuant to 
(a)(2)(viii) of this section shall submit 
to the Commission a form 404, 404A, or 
404S filing, as appropriate. The first 
time such a form is filed where a cross- 
commodity hedge is claimed, it should 
contain a description of the conversion 
methodology. That description should 
explain the conversion from the actual 
commodity used in the person’s normal 
course of business to the Referenced 
Contract that is being used for hedg-
ing, including an explanation of the 
methodology used for determining the 
ratio of conversion between the actual 
or anticipated cash positions and the 
person’s positions in the Referenced 
Contract. 

(h) Recordkeeping. Persons who avail 
themselves of bona fide hedge exemp-
tions shall keep and maintain complete 
books and records concerning all of 
their related cash, futures, and swap 
positions and transactions and make 
such books and records, along with a 
list of pass-through swap counterpar-
ties for pass-through swap exemptions 
under (a)(3) of this section, available to 
the Commission upon request. 

(i) Additional requirements for pass- 
through swap counterparties. A party 
seeking to rely upon § 151.5(a)(3) to ex-
ceed the position limits of § 151.4 with 
respect to such a swap may only do so 
if its counterparty provides a written 
representation (e.g., in the form of a 
field or other representation contained 
in a mutually executed trade confirma-
tion) that, as to such counterparty, the 
swap qualifies in good faith as a bona 
fide hedging transaction under para-
graph (a)(3) of this section at the time 
the swap was executed. That written 
representation shall be retained by the 
parties to the swap for a period of at 
least two years following the expira-
tion of the swap and furnished to the 
Commission upon request. Any person 
that represents to another person that 
the swap qualifies as a pass-through 
swap under paragraph (a)(3) of this sec-
tion shall keep and make available to 
the Commission upon request all rel-
evant books and records supporting 
such a representation for a period of at 
least two years following the expira-
tion of the swap. 
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(j) Financial distress exemption. Upon 
specific request made to the Commis-
sion, the Commission may exempt a 
person or related persons under finan-
cial distress circumstances for a time 
certain from any of the requirements 
of this part. Financial distress cir-
cumstances are situations involving 
the potential default or bankruptcy of 
a customer of the requesting person or 
persons, affiliate of the requesting per-
son or persons, or potential acquisition 
target of the requesting person or per-

sons. Such exemptions shall be granted 
by Commission order. 

§ 151.6 Position visibility. 
(a) Visibility levels. A person holding 

or controlling positions, separately or 
in combination, net long or net short, 
in Referenced Contracts that equal or 
exceed the following levels in all 
months or in any single month (includ-
ing the spot month), shall comply with 
the reporting requirements of para-
graphs (b) and (c) of this section: 

(1) Visibility Levels for Metal Referenced Contracts 

(i) Commodity Exchange, Inc. Copper (HG) ....................................................................... 8,500 
(ii) Commodity Exchange, Inc. Gold (GC) ........................................................................... 30,000 
(iv) Commodity Exchange, Inc. Silver (SI) .......................................................................... 8,500 
(v) New York Mercantile Exchange Palladium (PA) ........................................................... 1,500 
(vi) New York Mercantile Exchange Platinum (PL) ............................................................. 2,000 

(2) Visibility Levels for Energy Referenced Contracts 

(i) New York Mercantile Exchange Light Sweet Crude Oil (CL) ......................................... 50,000 
(ii) New York Mercantile Exchange Henry Hub Natural Gas (NG) ..................................... 50,000 
(iii) New York Mercantile Exchange New York Harbor Gasoline Blendstock (RB) ............ 10,000 
(iv) New York Mercantile Exchange New York Harbor No. 2 Heating Oil (HO) ................. 16,000 

(b) Statement of person exceeding visi-
bility level. Persons meeting the provi-
sions of paragraph (a) of this section, 
shall submit to the Commission a 401 
filing in the form and manner provided 
for in § 151.10. The 401 filing shall con-
tain the following information, by Ref-
erenced Contract: 

(1) A list of dates, within the applica-
ble calendar quarter, on which the per-
son held or controlled a position that 
equaled or exceeded such visibility lev-
els; and 

(2) As of the first business Tuesday 
following the applicable calendar quar-
ter and as of the day, within the appli-
cable calendar quarter, in which the 
person held the largest net position (on 
an all months combined basis) in ex-
cess of the level in paragraph (a) of this 
section: 

(i) Separately by futures, options and 
swaps, gross long and gross short fu-
tures equivalent positions in all 
months in the applicable Referenced 
Contract(s) (using economically rea-
sonable and analytically supported del-
tas) on a futures-equivalent basis; and 

(ii) If applicable, by commodity ref-
erenced price, gross long and gross 

short uncleared swap positions in all 
months basis in the applicable Ref-
erenced Contract(s) futures-equivalent 
basis (using economically reasonable 
and analytically supported deltas). 

(c) 404 filing. A person that holds a 
position in a Referenced Contract that 
equals or exceeds a visibility level in a 
calendar quarter shall submit to the 
Commission a 404 filing in the form and 
manner provided for in § 151.10, and it 
shall contain the information regard-
ing such positions as described in 
§ 151.5(c) as of the first business Tues-
day following the applicable calendar 
quarter and as of the day, within the 
applicable calendar quarter, in which 
the person held the largest net position 
in excess of the level in all months. 

(d) Alternative filing. With the express 
written permission of the Commission 
or its designees, the submission of a 
swaps or physical commodity portfolio 
summary statement spreadsheet in dig-
ital format, only insofar as the spread-
sheet provides at least the same data 
as that required by paragraphs (b) or 
(c) of this section respectively may be 
substituted for the 401 or 404 filing re-
spectively. 

VerDate Mar<15>2010 16:11 Jun 04, 2014 Jkt 232058 PO 00000 Frm 00353 Fmt 8010 Sfmt 8010 Q:\17\17V2.TXT ofr150 PsN: PC150


		Superintendent of Documents
	2020-01-30T19:17:37-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




