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following information with respect to
the swap transaction:

(i) A copy of the transaction con-
firmation, in electronic form if avail-
able, or in written form if there is no
electronic copy;

(ii) The time, if available, that the
transaction was executed; and

(2) Report to the Commission on re-
quest, in the form and manner pre-
scribed by the Commission, any infor-
mation relating to the swap trans-
action.

NOTE TO PARAGRAPH (a). In order to comply
with the reporting requirements contained
in paragraphs (a)(1) and (a)(2) of this section,
each counterparty to a post-enactment pre-
effective swap transaction that may be re-
quired to report such transaction should re-
tain, in its existing format, all information
and documents, to the extent and in such
form as they exist on the effective date of
this section, relating to: the terms of a swap
transaction, including but not limited to any
information necessary to identify and value
the transaction (e.g., underlying asset and
tenor); the date and time of execution of the
transaction; volume (e.g., notional or prin-
cipal amount); information relevant to the
price and payment for the transaction until
the swap is terminated, reaches maturity or
is novated; whether the transaction was ac-
cepted for clearing and, if so, the identity of
such clearing organization; any modifica-
tion(s) to the terms of the transaction; and
the final confirmation of the transaction.

(b) Reporting party. The counterpar-
ties to a swap transaction shall report
the information required under para-
graph (a) of this section as follows:

(1) Where only one counterparty to a
swap transaction is a swap dealer or a
major swap participant, the swap deal-
er or major swap participant shall re-
port the transaction;

(2) Where one counterparty to a swap
transaction is a swap dealer and the
other counterparty is a major swap
participant, the swap dealer shall re-
port the transaction; and

(3) Where neither counterparty to a
swap transaction is a swap dealer or a
major swap participant, the counter-
parties to the transaction shall select
the counterparty who will report the
transaction.

[75 FR 78896, Dec. 17, 2010]
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§45.1 Definitions.

As used in this part:

Asset class means the broad category
of goods, services or commodities, in-
cluding any ‘‘excluded commodity” as
defined in CEA section 1a(19), with
common characteristics underlying a
swap. The asset classes include credit,
equity, foreign exchange (excluding
cross-currency), interest rate (includ-
ing cross-currency), other commodity,
and such other asset classes as may be
determined by the Commission.

Business day means the twenty-four
hour day, on all days except Saturdays,
Sundays, and legal holidays, in the lo-
cation of the reporting counterparty or
registered entity reporting data for the
swap.

Business hours means consecutive
hours during one or more consecutive
business days.

Compliance date means the applicable
date on which a registered entity or
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swap counterparty subject to the juris-
diction of the Commission is required
to commence full compliance with all
provisions of this part, as set forth in
the preamble to this part.

Confirmation (‘‘confirming’) means
the consummation (electronically or
otherwise) of legally binding docu-
mentation (electronic or otherwise)
that memorializes the agreement of
the parties to all terms of a swap. A
confirmation must be in writing
(whether electronic or otherwise) and
must legally supersede any previous
agreement (electronically or other-
wise).

Confirmation data means all of the
terms of a swap matched and agreed
upon by the counterparties in con-
firming the swap. For cleared swaps,
confirmation data also includes the in-
ternal identifiers assigned by the auto-
mated systems of the derivatives clear-
ing organization to the two trans-
actions resulting from novation to the
clearing house.

Credit swap means any swap that is
primarily based on instruments of in-
debtedness, including, without limita-
tion: Any swap primarily based on one
or more broad-based indices related to
instruments of indebtedness; and any
swap that is an index credit swap or
total return swap on one or more indi-
ces of debt instruments.

Derivatives clearing organization has
the meaning set forth in CEA section
1a(9), and any Commission regulation
implementing that Section, including,
without limitation, §39.5 of this chap-
ter.

Designated contract market has the
meaning set forth in CEA section 5,
and any Commission regulation imple-
menting that Section.

Electronic confirmation (confirmation
“‘occurs electronically’’) means con-
firmation that is done by means of
automated electronic systems.

Electronic reporting (‘‘report elec-
tronically’) means the reporting of
data normalized in data fields as re-
quired by the data standard or stand-
ards used by the swap data repository
to which the data is reported. Except
where specifically otherwise provided
in this chapter, electronic reporting
does not include submission of an
image of a document or text file.
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Electronic wverification (verification
“‘occurs electronically’’) means

verification that is done by means of
automated electronic systems.

Financial entity has the meaning set
forth in CEA section 2(h)(7)(C).

Foreign exchange forward has the
meaning set forth in CEA section
la(24).

Foreign exchange instrument means an
instrument that is both defined as a
swap in part 1 of this chapter and in-
cluded in the foreign exchange asset
class. Instruments in the foreign ex-
change asset class include: Any cur-
rency option, foreign currency option,
foreign exchange option, or foreign ex-
change rate option; any foreign ex-
change forward as defined in CEA sec-
tion 1la(24); any foreign exchange swap
as defined in CEA section 1a(25); and
any non-deliverable forward involving
foreign exchange.

Foreign exchange swap has the mean-
ing set forth in CEA section 1la(2b). It
does not include swaps primarily based
on rates of exchange between different
currencies, changes in such rates, or
other aspects of such rates (sometimes
known as ‘‘cross-currency swaps’’).

Interest rate swap means any swap
which is primarily based on one or
more interest rates, such as swaps of
payments determined by fixed and
floating interest rates; or any swap
which is primarily based on rates of ex-
change between different currencies,
changes in such rates, or other aspects
of such rates (sometimes known as
‘‘cross-currency swaps’’).

International swap means a swap re-
quired by U.S. law and the law of an-
other jurisdiction to be reported both
to a swap data repository and to a dif-
ferent trade repository registered with
the other jurisdiction.

Life cycle event means any event that
would result in either a change to a
primary economic term of a swap or to
any primary economic terms data pre-
viously reported to a swap data reposi-
tory in connection with a swap. Exam-
ples of such events include, without
limitation, a counterparty change re-
sulting from an assignment or nova-
tion; a partial or full termination of
the swap; a change to the end date for
the swap; a change in the cash flows or
rates originally reported; availability
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of a legal entity identifier for a swap
counterparty previously identified by
name or by some other identifier; or a
corporate action affecting a security or
securities on which the swap is based
(e.g., a merger, dividend, stock split, or
bankruptcy).

Life cycle event data means all of the
data elements necessary to fully report
any life cycle event.

Major swap participant has the mean-
ing set forth in CEA section 1a(33) and
in part 1 of this chapter.

Mized swap has the meaning set forth
in CEA section 1a(47)(D), and refers to
an instrument that is in part a swap
subject to the jurisdiction of the Com-
mission, and in part a security-based
swap subject to the jurisdiction of the
SEC.

Multi-asset swap means a swap that
does not have one easily identifiable
primary underlying notional item, but
instead involves multiple underlying
notional items within the Commis-
sion’s jurisdiction that belong to dif-
ferent asset classes.

Non-electronic confirmation (confirma-
tion ‘‘does not occur electronically’’)
means confirmation that is done manu-
ally rather than by means of auto-
mated electronic systems.

Non-electronic verification
(verification ‘‘does not occur electroni-
cally”’) means verification that is done
manually rather than by means of
automated electronic systems.

Non-SD/MSP counterparty means a
swap counterparty that is neither a
swap dealer nor a major swap partici-
pant.

Off-facility swap means a swap not ex-
ecuted on or pursuant to the rules of a
swap execution facility or designated
contract market.

Other commodity swap means any
swap not included in the credit, equity,
foreign exchange, or interest rate asset
classes, including, without limitation,
any swap for which the primary under-
lying item is a physical commodity or
the price or any other aspect of a phys-
ical commodity.

Primary economic terms means all of
the terms of a swap matched or af-
firmed by the counterparties in
verifying the swap, including at a min-
imum each of the terms included in the
most recent FEDERAL REGISTER release
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by the Commission listing minimum
primary economic terms for swaps in
the swap asset class in question. The
Commission’s current lists of min-
imum primary economic terms for
swaps in each swap asset class are
found in appendix 1 to part 45.

Primary economic terms data means all
of the data elements necessary to fully
report all of the primary economic
terms of a swap in the swap asset class
of the swap in question.

Quarterly reporting (‘‘reported quar-
terly’’) means reporting four times
each fiscal year, following the end of
each fiscal year quarter, making each
quarterly report within 30 calendar
days of the end of the fiscal year quar-
ter.

Reporting counterparty means the
counterparty required to report swap
data pursuant to this part, selected as
provided in §45.8.

Required swap continuation data
means all of the data elements that
must be reported during the existence
of a swap to ensure that all data con-
cerning the swap in the swap data re-
pository remains current and accurate,
and includes all changes to the primary
economic terms of the swap occurring
during the existence of the swap. For
this purpose, required swap continu-
ation data includes:

(1) All life cycle event data for the
swap if the swap is reported using the
life cycle reporting method, or all state
data for the swap if the swap is re-
ported using the snapshot reporting
method; and

(2) All valuation data for the swap.

Required swap creation data means all
primary economic terms data for a
swap in the swap asset class in ques-
tion, and all confirmation data for the
swap.

State data means all of the data ele-
ments necessary to provide a snapshot
view, on a daily basis, of all of the pri-
mary economic terms of a swap in the
swap asset class of the swap in ques-
tion, including any change to any pri-
mary economic term or to any pre-
viously-reported primary economic
terms data since the last snapshot. At
a minimum, state data must include
each of the terms included in the most
recent FEDERAL REGISTER release by
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the Commission listing minimum pri-
mary economic terms for swaps in the
swap asset class in question. The Com-
mission’s current lists of minimum pri-
mary economic terms for swaps in each
swap asset class are found in appendix
1 to part 45.

Swap data repository has the meaning
set forth in CEA section 1a(48), and in
part 49 of this chapter.

Swap dealer has the meaning set forth
in CEA section l1a(49), and in part 1 of
this chapter.

Swap execution facility has the mean-
ing set forth in CEA section 1a(b0) and
in part 37 of this chapter.

Valuation data means all of the data
elements necessary to fully describe
the daily mark of the transaction, pur-
suant to CEA section 4s(h)(3)(B)(iii),
and to §23.431 of this chapter if applica-
ble.

Verification (‘‘verify,” ‘‘verified,” or
“verifying’’) means the matching by
the counterparties to a swap of each of
the primary economic terms of a swap,
at or shortly after the time the swap is
executed.

§45.2 Swap recordkeeping.

(a) Recordkeeping by swap execution
facilities, designated contract markets, de-
rivatives clearing organizations, swap
dealers, and major swap participants.
Each swap execution facility, des-
ignated contract market, derivatives
clearing organization, swap dealer, and
major swap participant subject to the
jurisdiction of the Commission shall
keep full, complete, and systematic
records, together with all pertinent
data and memoranda, of all activities
relating to the business of such entity
or person with respect to swaps, as pre-
scribed by the Commission. Such
records shall include, without limita-
tion, the following:

(1) For swap execution facilities, all
records required by part 37 of this
chapter.

(2) For designated contract markets,
all records required by part 38 of this
chapter.

(3) For derivatives clearing organiza-
tions, all records required by part 39 of
this chapter.

(4) For swap dealers and major swap
participants, all records required by
part 23 of this chapter, and all records
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demonstrating that they are entitled,
with respect to any swap, to elect the
clearing requirement exception pursu-
ant to CEA section 2(h)(7).

(b) Recordkeeping by mnon-SD/MSP
counterparties. All non-SD/MSP
counterparties subject to the jurisdic-
tion of the Commission shall keep full,
complete, and systematic records, to-
gether with all pertinent data and
memoranda, with respect to each swap
in which they are a counterparty, in-
cluding, without limitation, all records
demonstrating that they are entitled,
with respect to any swap, to elect the
clearing requirement exception in CEA
section 2(h)(7).

(c) Record retention. All records re-
quired to be kept pursuant to this sec-
tion shall be retained with respect to
each swap throughout the life of the
swap and for a period of at least five
yvears following the final termination
of the swap.

(d) Retention form. Records required
to be kept pursuant to this section
must be kept as required by paragraph
(d)(1) or (2) of this section, as applica-
ble.

(1) Records required to be kept by
swap execution facilities, designated
contract markets, derivatives clearing
organizations, swap dealers, or major
swap participants may be kept in elec-
tronic form, or kept in paper form if
originally created and exclusively
maintained in paper form, so long as
they are retrievable, and information
in them is reportable, as required by
this section.

(2) Records required to be kept by
non-SD/MSP counterparties may be
kept in either electronic or paper form,
so long as they are retrievable, and in-
formation in them is reportable, as re-
quired by this section.

(e) Record retrievability. Records re-
quired to be kept by swap execution fa-
cilities, designated contract markets,
derivatives clearing organizations, or
swap counterparties pursuant to this
section shall be retrievable as provided
in paragraphs (e)(1) and (2) of this sec-
tion, as applicable.

(1) Each record required by this sec-
tion or any other section of the CEA to
be kept by a swap execution facility,
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