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(2) Makes no payment in connection 
with the execution of such brokers’ 
transactions to any person other than 
the broker; and 

(3) Limits such brokers’ transactions 
to a sale or series of sales which, to-
gether with all other sales of securities 
of the same class by such person or on 
his behalf within the preceding six 
months, will not exceed the following: 

(i) If the security is traded only oth-
erwise than on a securities exchange, 
approximately one percent of the 
shares or units of such security out-
standing at the time of receipt by the 
broker of the order to execute such 
transactions, or 

(ii) If the security is admitted to 
trading on a securities exchange, the 
lesser of approximately (a) one percent 
of the shares or units of such security 
outstanding at the time of receipt by 
the broker of the order to execute such 
transactions or (b) the largest aggre-
gate reported volume of trading on se-
curities exchanges during any one 
week within the four calendar weeks 
preceding the receipt of such order. 

(e) For the purposes of paragraph (d) 
of this section: 

(1) The term brokers’ transactions in 
section 4(4) of the Act shall be deemed 
to include transactions by a broker 
acting as agent for the account of the 
seller where: 

(i) The broker performs no more than 
the usual and customary broker’s func-
tions, 

(ii) The broker does no more than 
execute an order or orders to sell as a 
broker and receives no more than the 
usual or customary broker’s commis-
sions, 

(iii) The broker does not solicit or ar-
range for the solicitation of orders to 
buy in anticipation of or in connection 
with such transactions and 

(iv) The broker is not aware of any 
circumstances indicating that his prin-
cipal is failing to comply with the pro-
visions of paragraph (d) of this section; 

(2) The term solicitation of such orders 
in section 4(4) of the Act shall be 
deemed to include the solicitation of 
an order to buy a security, but shall 
not be deemed to include the solicita-
tion of an order to sell a security; 

(3) Where within the previous 60 days 
a dealer has made a written bid for a 

security or a written solicitation of an 
offer to sell such security, the term so-
licitation in section 4(4) shall not be 
deemed to include an inquiry regarding 
the dealer’s bid or solicitation. 

(f) For the purposes of this rule, the 
term constituent corporation means any 
corporation, other than the issuer, 
which is a party to any transaction 
specified in paragraph (a) of this sec-
tion. The term affiliate means a person 
controlling, controlled by or under 
common control with a specified per-
son. 

NOTE: This section is rescinded effective on 
and after January 1, 1973, except that it shall 
remain in effect: (1) For transactions sub-
mitted before that date for vote or consent 
of security holders; (2) for transactions for-
mally submitted before such date for ap-
proval to any governmental regulatory agen-
cy, if such approval is required by law; and 
(3) for resales of securities received by per-
sons in such transactions. 

(Sec. 5, 48 Stat. 77; 15 U.S.C. 77e) 

[19 FR 7129, Nov. 3, 1954, as amended at 24 FR 
5900, July 23, 1959; 30 FR 2022, Feb. 13, 1965; 33 
FR 566, Jan. 17, 1968. Rescinded at 37 FR 
23636, Nov. 7, 1972] 

§ 230.134 Communications not deemed 
a prospectus. 

Except as provided in paragraphs (e) 
and (g) of this section, the terms ‘‘pro-
spectus’’ as defined in section 2(a)(10) 
of the Act or ‘‘free writing prospectus’’ 
as defined in Rule 405 (§ 230.405) shall 
not include a communication limited 
to the statements required or per-
mitted by this section, provided that 
the communication is published or 
transmitted to any person only after a 
registration statement relating to the 
offering that includes a prospectus sat-
isfying the requirements of section 10 
of the Act (except as otherwise per-
mitted in paragraph (a) of this section) 
has been filed. 

(a) Such communication may include 
any one or more of the following items 
of information, which need not follow 
the numerical sequence of this para-
graph, provided that, except as to para-
graphs (a)(4) through (6) of this section, 
the prospectus included in the filed 
registration statement does not have 
to include a price range otherwise re-
quired by rule: 
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(1) Factual information about the 
legal identity and business location of 
the issuer limited to the following: the 
name of the issuer of the security, the 
address, phone number, and e-mail ad-
dress of the issuer’s principal offices 
and contact for investors, the issuer’s 
country of organization, and the geo-
graphic areas in which it conducts 
business; 

(2) The title of the security or securi-
ties and the amount or amounts being 
offered, which title may include a des-
ignation as to whether the securities 
are convertible, exercisable, or ex-
changeable, and as to the ranking of 
the securities; 

(3) A brief indication of the general 
type of business of the issuer, limited 
to the following: 

(i) In the case of a manufacturing 
company, the general type of manufac-
turing, the principal products or class-
es of products manufactured, and the 
segments in which the company con-
ducts business; 

(ii) In the case of a public utility 
company, the general type of services 
rendered, a brief indication of the area 
served, and the segments in which the 
company conducts business; 

(iii) In the case of an asset-backed 
issuer, the identity of key parties, such 
as sponsor, depositor, issuing entity, 
servicer or servicers, and trustee, the 
asset class of the transaction, and the 
identity of any credit enhancement or 
other support; and 

(iv) In the case of any other type of 
company, a corresponding statement; 

(4) The price of the security, or if the 
price is not known, the method of its 
determination or the bona fide estimate 
of the price range as specified by the 
issuer or the managing underwriter or 
underwriters; 

(5) In the case of a fixed income secu-
rity, the final maturity and interest 
rate provisions or, if the final maturity 
or interest rate provisions are not 
known, the probable final maturity or 
interest rate provisions, as specified by 
the issuer or the managing underwriter 
or underwriters; 

(6) In the case of a fixed income secu-
rity with a fixed (non-contingent) in-
terest rate provision, the yield or, if 
the yield is not known, the probable 
yield range, as specified by the issuer 

or the managing underwriter or under-
writers and the yield of fixed income 
securities with comparable maturity 
and security rating; 

(7) A brief description of the intended 
use of proceeds of the offering, if then 
disclosed in the prospectus that is part 
of the filed registration statement; 

(8) The name, address, phone number, 
and e-mail address of the sender of the 
communication and the fact that it is 
participating, or expects to partici-
pate, in the distribution of the secu-
rity; 

(9) The type of underwriting, if then 
included in the disclosure in the pro-
spectus that is part of the filed reg-
istration statement; 

(10) The names of underwriters par-
ticipating in the offering of the securi-
ties, and their additional roles, if any, 
within the underwriting syndicate; 

(11) The anticipated schedule for the 
offering (including the approximate 
date upon which the proposed sale to 
the public will begin) and a description 
of marketing events (including the 
dates, times, locations, and procedures 
for attending or otherwise accessing 
them); 

(12) A description of the procedures 
by which the underwriters will conduct 
the offering and the procedures for 
transactions in connection with the of-
fering with the issuer or an under-
writer or participating dealer (includ-
ing procedures regarding account-open-
ing and submitting indications of in-
terest and conditional offers to buy), 
and procedures regarding directed 
share plans and other participation in 
offerings by officers, directors, and em-
ployees of the issuer; 

(13) Whether, in the opinion of coun-
sel, the security is a legal investment 
for savings banks, fiduciaries, insur-
ance companies, or similar investors 
under the laws of any State or Terri-
tory or the District of Columbia, and 
the permissibility or status of the in-
vestment under the Employee Retire-
ment Income Security Act of 1974 [29 
U.S.C. 1001 et seq.]; 

(14) Whether, in the opinion of coun-
sel, the security is exempt from speci-
fied taxes, or the extent to which the 
issuer has agreed to pay any tax with 
respect to the security or measured by 
the income therefrom; 
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(15) Whether the security is being of-
fered through rights issued to security 
holders, and, if so, the class of securi-
ties the holders of which will be enti-
tled to subscribe, the subscription 
ratio, the actual or proposed record 
date, the date upon which the rights 
were issued or are expected to be 
issued, the actual or anticipated date 
upon which they will expire, and the 
approximate subscription price, or any 
of the foregoing; 

(16) Any statement or legend required 
by any state law or administrative au-
thority; 

(17) [Reserved] 
(18) The names of selling security 

holders, if then disclosed in the pro-
spectus that is part of the filed reg-
istration statement; 

(19) The names of securities ex-
changes or other securities markets 
where any class of the issuer’s securi-
ties are, or will be, listed; 

(20) The ticker symbols, or proposed 
ticker symbols, of the issuer’s securi-
ties; 

(21) The CUSIP number as defined in 
Rule 17Ad–19(a)(5) of the Securities Ex-
change Act of 1934 (§ 240.17Ad–19(a)(5) of 
this chapter) assigned to the securities 
being offered; and 

(22) Information disclosed in order to 
correct inaccuracies previously con-
tained in a communication permissibly 
made pursuant to this section. 

(b) Except as provided in paragraph 
(c) of this section, every communica-
tion used pursuant to this section shall 
contain the following: 

(1) If the registration statement has 
not yet become effective, the following 
statement: 

A registration statement relating to these 
securities has been filed with the Securities 
and Exchange Commission but has not yet 
become effective. These securities may not 
be sold nor may offers to buy be accepted 
prior to the time the registration statement 
becomes effective; and 

(2) The name and address of a person 
or persons from whom a written pro-
spectus for the offering meeting the re-
quirements of section 10 of the Act 
(other than a free writing prospectus as 
defined in Rule 405) including as to the 
identified paragraphs above a price 
range where required by rule, may be 
obtained. 

(c) Any of the statements or informa-
tion specified in paragraph (b) of this 
section may, but need not, be con-
tained in a communication which: 

(1) Does no more than state from 
whom and include the uniform resource 
locator (URL) where a written pro-
spectus meeting the requirements of 
section 10 of the Act (other than a free 
writing prospectus as defined in Rule 
405) may be obtained, identify the secu-
rity, state the price thereof and state 
by whom orders will be executed; or 

(2) Is accompanied or preceded by a 
prospectus or a summary prospectus, 
other than a free writing prospectus as 
defined in Rule 405, which meets the re-
quirements of section 10 of the Act, in-
cluding a price range where required by 
rule, at the date of such preliminary 
communication. 

(d) A communication sent or deliv-
ered to any person pursuant to this sec-
tion which is accompanied or preceded 
by a prospectus which meets the re-
quirements of section 10 of the Act 
(other than a free writing prospectus as 
defined in Rule 405), including a price 
range where required by rule, at the 
date of such communication, may so-
licit from the recipient of the commu-
nication an offer to buy the security or 
request the recipient to indicate 
whether he or she might be interested 
in the security, if the communication 
contains substantially the following 
statement: 

No offer to buy the securities can be ac-
cepted and no part of the purchase price can 
be received until the registration statement 
has become effective, and any such offer may 
be withdrawn or revoked, without obligation 
or commitment of any kind, at any time 
prior to notice of its acceptance given after 
the effective date. 

Provided, that such statement need not 
be included in such a communication 
to a dealer. 

(e) A section 10 prospectus included 
in any communication pursuant to this 
section shall remain a prospectus for 
all purposes under the Act. 

(f) The provision in paragraphs (c)(2) 
and (d) of this section that a pro-
spectus that meets the requirements of 
section 10 of the Act precede or accom-
pany a communication will be satisfied 
if such communication is an electronic 
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communication containing an active 
hyperlink to such prospectus. 

(g) This section does not apply to a 
communication relating to an invest-
ment company registered under the In-
vestment Company Act of 1940 (15 
U.S.C. 80a–1 et seq.) or a business devel-
opment company as defined in section 
2(a)(48) of the Investment Company Act 
of 1940 (15 U.S.C. 80a–2(a)(48)) 

[70 FR 44800, Aug. 3, 2005, as amended at 76 
FR 46617, Aug. 3, 2011] 

§ 230.134a Options material not 
deemed a prospectus. 

Written materials, including adver-
tisements, relating to standardized op-
tions, as that term is defined in Rule 
9b–1 under the Securities Exchange Act 
of 1934, shall not be deemed to be a pro-
spectus for the purposes of section 2(10) 
of the Securities Act of 1933; Provided, 
That such materials are limited to ex-
planatory information describing the 
general nature of the standardized op-
tions markets or one or more strate-
gies; And, Provided further, That: 

(a) The potential risks related to op-
tions trading generally and to each 
strategy addressed are explained; 

(b) No past or projected performance 
figures, including annualized rates of 
return are used; 

(c) No recommendation to purchase 
or sell any option contract is made; 

(d) No specific security is identified, 
other than 

(1) An option or other security ex-
empt from registration under the Act, 
or 

(2) An index option, including the 
component securities of the index; and 

(e) If there is a definitive options dis-
closure document, as defined in Rule 
9b–1 under the Securities Exchange Act 
of 1934, the materials shall contain the 
name and address of a person or per-
sons from whom a copy of such docu-
ment may be obtained. 

(15 U.S.C. 77a et seq.; secs. 2, 7, 10, 19(a), 48 
Stat. 74, 78, 81, 85; secs. 201, 205, 209, 210, 48 
Stat. 905, 906, 908; secs. 1–4. 8, 68 Stat. 683, 685; 
sec. 12(a), 73 Stat. 143; sec. 7(a), 74 Stat. 412; 
sec. 27(a), 84 Stat. 1433; sec. 308(a)(2), 90 Stat. 
57) 

[47 FR 41955, Sept. 23, 1982, as amended at 49 
FR 12688, Mar. 30, 1984] 

§ 230.134b Statements of additional in-
formation. 

For the purpose only of Section 5(b) 
of the Act (15 U.S.C. 77e(b)), the term 
‘‘prospectus’’ as defined in Section 
2(a)(10) of the Act (15 U.S.C. 77b(a)(10)) 
does not include a Statement of Addi-
tional Information filed as part of a 
registration statement on Form N–1A 
(§ 239.15A and § 274.11A of this chapter), 
Form N–2 (§ 239.14 and § 274.11a–1 of this 
chapter), Form N–3 (§§ 239.17a and 
274.11b of this chapter), Form N–4 
(§§ 239.17b and 274.11c of this chapter), 
or Form N–6 (§§ 239.17c and 274.11d of 
this chapter) transmitted prior to the 
effective date of the registration state-
ment if it is accompanied or preceded 
by a preliminary prospectus meeting 
the requirements of § 230.430. 

[67 FR 19868, Apr. 23, 2002] 

§ 230.135 Notice of proposed registered 
offerings. 

(a) When notice is not an offer. For 
purposes of section 5 of the Act (15 
U.S.C. 77e) only, an issuer or a selling 
security holder (and any person acting 
on behalf of either of them) that pub-
lishes through any medium a notice of 
a proposed offering to be registered 
under the Act will not be deemed to 
offer its securities for sale through 
that notice if: 

(1) Legend. The notice includes a 
statement to the effect that it does not 
constitute an offer of any securities for 
sale; and 

(2) Limited notice content. The notice 
otherwise includes no more than the 
following information: 

(i) The name of the issuer; 
(ii) The title, amount and basic terms 

of the securities offered; 
(iii) The amount of the offering, if 

any, to be made by selling security 
holders; 

(iv) The anticipated timing of the of-
fering; 

(v) A brief statement of the manner 
and the purpose of the offering, with-
out naming the underwriters; 

(vi) Whether the issuer is directing 
its offering to only a particular class of 
purchasers; 

(vii) Any statements or legends re-
quired by the laws of any state or for-
eign country or administrative author-
ity; and 
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