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(4) Providing mark-to-market, cor-
porate action, recordkeeping or other 
services incidental to the administra-
tion of the securities lending trans-
action; 

(5) Investing, or directing the invest-
ment of, cash collateral; or 

(6) Indemnifying the lender of securi-
ties with respect to various matters. 

(d) For the purposes of this section, 
the term conduit lender means a bank 
that borrows or loans securities, as 
principal, for its own account, and con-
temporaneously loans or borrows the 
same securities, as principal, for its 
own account. A bank that qualifies 
under this definition as a conduit lend-
er at the commencement of a trans-
action will continue to qualify, not-
withstanding whether: 

(1) The lending or borrowing trans-
action terminates and so long as the 
transaction is replaced within one busi-
ness day by another lending or bor-
rowing transaction involving the same 
securities; and 

(2) Any substitutions of collateral 
occur. 

[72 FR 56567, Oct. 3, 2007] 

DEFINITION OF ‘‘EQUITY SECURITY’’ AS 
USED IN SECTIONS 12(g) AND 16 

§ 240.3a11–1 Definition of the term 
‘‘equity security.’’ 

The term equity security is hereby de-
fined to include any stock or similar 
security, certificate of interest or par-
ticipation in any profit sharing agree-
ment, preorganization certificate or 
subscription, transferable share, voting 
trust certificate or certificate of de-
posit for an equity security, limited 
partnership interest, interest in a joint 
venture, or certificate of interest in a 
business trust; any security future on 
any such security; or any security con-
vertible, with or without consideration 
into such a security, or carrying any 
warrant or right to subscribe to or pur-
chase such a security; or any such war-
rant or right; or any put, call, straddle, 
or other option or privilege of buying 
such a security from or selling such a 
security to another without being 
bound to do so. 

[67 FR 19673, Apr. 23, 2002] 

MISCELLANEOUS EXEMPTIONS 

§ 240.3a12–1 Exemption of certain 
mortgages and interests in mort-
gages. 

Mortgages, as defined in section 
302(d) of the Emergency Home Finance 
Act of 1970, which are or have been sold 
by the Federal Home Loan Mortgage 
Corporation are hereby exempted from 
the operation of such provisions of the 
Act as by their terms do not apply to 
an ‘‘exempted security’’ or to ‘‘ex-
empted securities’’. 

(Sec. 3(a)(12), 48 Stat. 882, 15 U.S.C. 78(c)) 

[37 FR 25167, Nov. 28, 1972] 

§ 240.3a12–2 [Reserved] 

§ 240.3a12–3 Exemption from sections 
14(a), 14(b), 14(c), 14(f) and 16 for 
securities of certain foreign issuers. 

(a) Securities for which the filing of 
registration statements on Form 18 [17 
CFR 249.218] are authorized shall be ex-
empt from the operation of sections 14 
and 16 of the Act. 

(b) Securities registered by a foreign 
private issuer, as defined in Rule 3b–4 
(§ 240.3b–4 of this chapter), shall be ex-
empt from sections 14(a), 14(b), 14(c), 
14(f) and 16 of the Act. 

[44 FR 70137, Dec. 6, 1979, as amended at 47 
FR 54780, Dec. 6, 1982; 56 FR 30067, July 1, 
1991] 

§ 240.3a12–4 Exemptions from sections 
15(a) and 15(c)(3) for certain mort-
gage securities. 

(a) When used in this Rule the fol-
lowing terms shall have the meanings 
indicated: 

(1) The term whole loan mortgage 
means an evidence of indebtedness se-
cured by mortgage, deed of trust, or 
other lien upon real estate or upon 
leasehold interests therein where the 
entire mortgage, deed or other lien is 
transferred with the entire evidence of 
indebtedness. 

(2) The term aggregated whole loan 
mortgage means two or more whole loan 
mortgages that are grouped together 
and sold to one person in one trans-
action. 

(3) The term participation interest 
means an undivided interest rep-
resenting one of only two such inter-
ests in a whole loan mortgage or in an 
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aggregated whole loan mortgage, pro-
vided that the other interest is re-
tained by the originator of such par-
ticipation interest. 

(4) The term commitment means a con-
tract to purchase a whole loan mort-
gage, an aggregated whole loan mort-
gage or a participation interest which 
by its terms requires that the contract 
be fully executed within 2 years. 

(5) The term mortgage security means 
a whole loan mortgage, an aggregated 
whole loan mortgage, a participation 
interest, or a commitment. 

(b) A mortgage security shall be 
deemed an ‘‘exempted security’’ for 
purposes of subsections (a) and (c)(3) of 
section 15 of the Act provided that, in 
the case of and at the time of any sale 
of the mortgage security by a broker or 
dealer, such mortgage security is not 
in default and has an unpaid principal 
amount of at least $50,000. 

[39 FR 19945, June 5, 1974] 

§ 240.3a12–5 Exemption of certain in-
vestment contract securities from 
sections 7(c) and 11(d)(1). 

(a) An investment contract security 
involving the direct ownership of speci-
fied residential real property shall be 
exempted from the provisions of sec-
tions 7(c) and 11(d)(1) of the Act with 
respect to any transaction by a broker 
or dealer who, directly or indirectly, 
arranges for the extension or mainte-
nance of credit on the security to or 
from a customer, if the credit: 

(1) Is secured by a lien, mortgage, 
deed of trust, or any other similar se-
curity interest related only to real 
property: Provided, however, That this 
provision shall not prevent a lender 
from requiring (i) a security interest in 
the common areas and recreational fa-
cilities or furniture and fixtures inci-
dental to the investment contract if 
the purchase of such furniture and fix-
tures is required by, or subject to the 
approval of, the issuer, as a condition 
of purchase; or (ii) an assignment of fu-
ture rentals in the event of default by 
the purchaser or a co-signer or guar-
antor on the debt obligation other than 
the issuer, its affiliates, or any broker 
or dealer offering such securities; 

(2) Is to be repaid by periodic pay-
ments of principal and interest pursu-
ant to an amortization schedule estab-

lished by the governing instruments: 
Provided, however, That this provision 
shall not prevent the extension of cred-
it on terms which require the payment 
of interest only, if extended in compli-
ance with the other provisions of this 
rule; and 

(3) Is extended by a lender which is 
not, directly or indirectly controlling, 
controlled by, or under common con-
trol with the broker or dealer or the 
issuer of the securities or affiliates 
thereof. 

(b) For purposes of this rule: 
(1) Residential real property shall mean 

real property containing living accom-
modations, whether used on a perma-
nent or transient basis, and may in-
clude furniture or fixtures if required 
as a condition of purchase of the in-
vestment contract or if subject to the 
approval of the issuer. 

(2) Direct ownership shall mean own-
ership of a fee or leasehold estate or a 
beneficial interest in a trust the pur-
chase of which, under applicable local 
law, is financed and secured by a secu-
rity interest therein similar to a mort-
gage or deed of trust, but it shall not 
include an interest in a real estate in-
vestment trust, an interest in a general 
or limited partnership, or similar indi-
rect interest in the ownership of real 
property. 

(Sec. 3(a)(12), 48 Stat. 882, as amended 84 
Stat. 718, 1435, 1499 (15 U.S.C. 78c(12)); sec. 
7(c), 48 Stat. 886, as amended 82 Stat. 452 (15 
U.S.C. 78g(c)); sec. 11(d)(1), 48 Stat. 891 as 
amended 68 Stat. 636 (15 U.S.C. 78k(d)(1)); sec. 
15(c), 48 Stat. 895, as amended 52 Stat. 1075, 84 
Stat. 1653 (15 U.S.C. 78o(c)); sec. 23(a), 48 
Stat. 901, as amended 49 Stat. 704, 1379 (15 
U.S.C. 78w(a))) 

[40 FR 6646, Feb. 13, 1975] 

§ 240.3a12–6 Definition of ‘‘common 
trust fund’’ as used in section 
3(a)(12) of the Act. 

The term common trust fund as used 
in section 3(a)(12) of the Act (15 U.S.C. 
78c(a)(12)) shall include a common 
trust fund which is maintained by a 
bank which is a member of an affili-
ated group, as defined in section 1504(a) 
of the Internal Revenue Code of 1954 (26 
U.S.C. 1504(a)), and which is main-
tained exclusively for the collective in-
vestment and reinvestment of monies 
contributed thereto by one or more 
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bank members of such affiliated group 
in the capacity of trustee, executor, ad-
ministrator, or guardian; Provided, 
That: 

(a) The common trust fund is oper-
ated in compliance with the same state 
and federal regulatory requirements as 
would apply if the bank maintaining 
such fund and any other contributing 
banks were the same entity; and 

(b) The rights of persons for whose 
benefit a contributing bank acts as 
trustee, executor, administrator, or 
guardian would not be diminished by 
reason of the maintenance of such com-
mon trust fund by another bank mem-
ber of the affiliated group. 

(15 U.S.C. 78c(b)) 

[43 FR 2392, Jan. 17, 1978] 

§ 240.3a12–7 Exemption for certain de-
rivative securities traded otherwise 
than on a national securities ex-
change. 

Any put, call, straddle, option, or 
privilege traded exclusively otherwise 
than on a national securities exchange 
and for which quotations are not dis-
seminated through an automated 
quotation system of a registered secu-
rities association, which relates to any 
securities which are direct obligations 
of, or obligations guaranteed as to 
principal or interest by, the United 
States, or securities issued or guaran-
teed by a corporation in which the 
United States has a direct or indirect 
interest as shall be designated for ex-
emption by the Secretary of the Treas-
ury pursuant to section 3(a)(12) of the 
Act, shall be exempt from all provi-
sions of the Act which by their terms 
do not apply to any ‘‘exempted secu-
rity’’ or ‘‘exempted securities,’’ pro-
vided that the securities underlying 
such put, call, straddle, option or privi-
lege represent an obligation equal to or 
exceeding $250,000 principal amount. 

(15 U.S.C. 78a et seq., and particularly secs. 
3(a)(12), 15(a)(2) and 23(a) (15 U.S.C. 78c(a)(12), 
78o(a)(2) and 78w(a))) 

[49 FR 5073, Feb. 10, 1984] 

§ 240.3a12–8 Exemption for designated 
foreign government securities for 
purposes of futures trading. 

(a) When used in this Rule, the fol-
lowing terms shall have the meaning 
indicated: 

(1) The term designated foreign govern-
ment security shall mean a security not 
registered under the Securities Act of 
1933 nor the subject of any American 
depositary receipt so registered, and 
representing a debt obligation of the 
government of 

(i) The United Kingdom of Great 
Britain and Northern Ireland; 

(ii) Canada; 
(iii) Japan; 
(iv) The Commonwealth of Australia; 
(v) The Republic of France; 
(vi) New Zealand; 
(vii) The Republic of Austria; 
(viii) The Kingdom of Denmark; 
(ix) The Republic of Finland; 
(x) The Kingdom of the Netherlands; 
(xi) Switzerland; 
(xii) The Federal Republic of Ger-

many; 
(xiii) The Republic of Ireland; 
(xiv) The Republic of Italy; 
(xv) The Kingdom of Spain; 
(xvi) The United Mexican States; 
(xvii) The Federative Republic of 

Brazil; 
(xviii) The Republic of Argentina; 
(xix) The Republic of Venezuela; 
(xx) The Kingdom of Belgium; or 
(xxi) The Kingdom of Sweden. 
(2) The term qualifying foreign futures 

contracts shall mean any contracts for 
the purchase or sale of a designated 
foreign government security for future 
delivery, as ‘‘future delivery’’ is de-
fined in 7 U.S.C. 2, provided such con-
tracts require delivery outside the 
United States, any of its possessions or 
territories, and are traded on or 
through a board of trade, as defined at 
7 U.S.C. 2. 

(b) Any designated foreign govern-
ment security shall, for purposes only 
of the offer, sale or confirmation of 
sale of qualifying foreign futures con-
tracts, be exempted from all provisions 
of the Act which by their terms do not 
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apply to an ‘‘exempted security’’ or 
‘‘exempted securities.’’ 

(15 U.S.C. 78a et seq., and particularly secs. 
3(a)(12), and 23(a) 15 U.S.C. 78c(a)(12), and 
78w(a)) 

[49 FR 8599, Mar. 8, 1984, as amended at 51 FR 
25998, July 18, 1986; 52 FR 8877, Mar. 20, 1987; 
52 FR 42279, Nov. 4, 1987; 53 FR 43863, Oct. 31, 
1988; 57 FR 1378, Jan. 14, 1992; 59 FR 54815, 
Nov. 2, 1994; 60 FR 62326, Dec. 6, 1995; 61 FR 
10274, Mar. 13, 1996; 64 FR 10567, Mar. 5, 1999; 
64 FR 29553, June 2, 1999] 

§ 240.3a12–9 Exemption of certain di-
rect participation program securi-
ties from the arranging provisions 
of sections 7(c) and 11(d)(1). 

(a) Direct participation program se-
curities sold on a basis whereby the 
purchase price is paid to the issuer in 
one or more mandatory deferred pay-
ments shall be deemed to be exempted 
securities for purposes of the arranging 
provisions of sections 7(c) and 11(d)(1) 
of the Act, provided that: 

(1) The securities are registered 
under the Securities Act of 1933 or are 
sold or offered exclusively on an intra-
state basis in reliance upon section 
3(a)(11) of that Act; 

(2) The mandatory deferred payments 
bear a reasonable relationship to the 
capital needs and program objectives 
described in a business development 
plan disclosed to investors in a reg-
istration statement filed with the Com-
mission under the Securities Act of 
1933 or, where no registration state-
ment is required to be filed with the 
Commission, as part of a statement 
filed with the relevant state securities 
administrator; 

(3) Not less than 50 percent of the 
purchase price of the direct participa-
tion program security is paid by the in-
vestor at the time of sale; 

(4) The total purchase price of the di-
rect participation program security is 
due within three years in specified 
property programs or two years in non- 
specified property programs. Such pay- 
in periods are to be measured from the 
earlier of the completion of the offer-
ing or one year following the effective 
date of the offering. 

(b) For purposes of this rule: 
(1) Direct participation program shall 

mean a program financed through the 
sale of securities, other than securities 
that are listed on an exchange, quoted 

on NASDAQ, or will otherwise be ac-
tively traded during the pay-in period 
as a result of efforts by the issuer, un-
derwriter, or other participants in the 
initial distribution of such securities, 
that provides for flow-through tax con-
sequences to its investors; Provided, 
however, That the term ‘‘direct partici-
pation program’’ does not include real 
estate investment trusts, Subchapter S 
corporate offerings, tax qualified pen-
sion and profit sharing plans under sec-
tions 401 and 403(a) of the Internal Rev-
enue Code (‘‘Code’’), tax shelter annu-
ities under section 403(b) of the Code, 
individual retirement plans under sec-
tion 408 of the Code, and any issuer, in-
cluding a separate account, that is reg-
istered under the Investment Company 
Act of 1940. 

(2) Business development plan shall 
mean a specific plan describing the 
program’s anticipated economic devel-
opment and the amounts of future cap-
ital contributions, in the form of man-
datory deferred payments, to be re-
quired at specified times or upon the 
occurrence of certain events. 

(3) Specified property program shall 
mean a direct participation program in 
which, at the date of effectiveness, 
more than 75 percent of the net pro-
ceeds from the sale of program securi-
ties are committed to specific pur-
chases or expenditures. Non-specified 
property program shall mean any other 
direct participation program. 

[51 FR 8801, Mar. 14, 1986] 

§ 240.3a12–10 Exemption of certain se-
curities issued by the Resolution 
Funding Corporation. 

Securities that are issued by the Res-
olution Funding Corporation pursuant 
to section 21B(f) of the Federal Home 
Loan Bank Act (12 U.S.C. 1421 et seq.) 
are exempt from the operation of all 
provisions of the Act that by their 
terms do not apply to any ‘‘exempted 
security’’ or to ‘‘exempted securities.’’ 

[54 FR 37789, Sept. 13, 1989] 
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§ 240.3a12–11 Exemption from sections 
8(a), 14(a), 14(b), and 14(c) for debt 
securities listed on a national secu-
rities exchange. 

(a) Debt securities that are listed for 
trading on a national securities ex-
change shall be exempt from the re-
strictions on borrowing of section 8(a) 
of the Act (15 U.S.C. 78h(a)). 

(b) Debt securities registered pursu-
ant to the provisions of section 12(b) of 
the Act (15 U.S.C. 78l(b)) shall be ex-
empt from sections 14(a), 14(b), and 
14(c) of the Act (15 U.S.C. 78n(a), (b), 
and (c)), except that §§ 240.14a-1, 240.14a- 
2(a), 240.14a-9, 240.14a-13, 240.14b-1, 
240.14b-2, 240.14c-1, 240.14c-6 and 240.14c- 
7 shall continue to apply. 

(c) For purposes of this section, debt 
securities is defined to mean any securi-
ties that are not ‘‘equity securities’’ as 
defined in section 3(a)(11) of the Act (15 
U.S.C. 78c(a)(11)) and § 240.3a11–1 there-
under. 

[59 FR 55347, Nov. 7, 1994] 

§ 240.3a12–12 Exemption from certain 
provisions of section 16 of the Act 
for asset-backed securities. 

Asset-backed securities, as defined in 
§ 229.1101 of this chapter, are exempt 
from section 16 of the Act (15 U.S.C. 
78p). 

[70 FR 1620, Jan. 7, 2005] 

§ 240.3a40–1 Designation of financial 
responsibility rules. 

The term financial responsibility rules 
for purposes of the Securities Investor 
Protection Act of 1970 shall include: 

(a) Any rule adopted by the Commis-
sion pursuant to sections 8, 15(c)(3), 
17(a) or 17(e)(1)(A) of the Securities Ex-
change Act of 1934; 

(b) Any rule adopted by the Commis-
sion relating to hypothecation or lend-
ing of customer securities; 

(c) Any rule adopted by any self-regu-
latory organization relating to capital, 
margin, recordkeeping, hypothecation 
or lending requirements; and 

(d) Any other rule adopted by the 
Commission or any self-regulatory or-
ganization relating to the protection of 
funds or securities. 

(Secs. 3, 15(c)(3), 17(a) and 23 (15 U.S.C. 78c, 
78o, 78q(a) and 78u)) 

[44 FR 28318, May 15, 1979] 

§ 240.3a43–1 Customer-related govern-
ment securities activities incidental 
to the futures-related business of a 
futures commission merchant reg-
istered with the Commodity Fu-
tures Trading Commission. 

(a) A futures commission merchant 
registered with the Commodity Fu-
tures Trading Commission (‘‘CFTC’’) is 
not a government securities broker or 
government securities dealer solely be-
cause such futures commission mer-
chant effects transactions in govern-
ment securities that are defined in 
paragraph (b) of this section as inci-
dental to such person’s futures-related 
business. 

(b) Provided that the futures com-
mission merchant maintains in a regu-
lated account all funds and securities 
associated with such government secu-
rities transactions (except funds and 
securities associated with transactions 
under paragraph (b)(1)(i) of this section 
and does not advertise that it is in the 
business of effecting transactions in 
government securities otherwise than 
in connection with futures or options 
on futures trading or the investment of 
margin or excess funds related to such 
trading or the trading of any other in-
strument subject to CFTC jurisdiction, 
the following transactions in govern-
ment securities are incidental to the 
futures-related business of such a fu-
tures commission merchant: 

(1) Transactions as agent for a cus-
tomer— 

(i) To effect delivery pursuant to a 
futures contract; or 

(ii) For risk reduction or arbitrage of 
existing or contemporaneously created 
postions in futures or options on fu-
tures; 

(2) Transactions as agent for a cus-
tomer for investment of margin and ex-
cess funds related to futures or options 
on futures trading or the trading of 
other instruments subject to CFTC ju-
risdiction, provided further that, 

(i) Such transactions involve Treas-
ury securities with a maturity of less 
than 93 days at the time of the 
transation. 

(ii) Such transactions generate no 
monetary profit for the futures com-
mission merchant in excess of the costs 
of executing such transactions, or 
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(iii) Such transactions are unsolic-
ited, and commissions and other in-
come generated on transactions pursu-
ant to this paragraph (b)(2)(iii) (includ-
ing transactional fees paid by the fu-
tures commission merchant and 
charged to its customer) do not exceed 
2% of such futures commission mer-
chant’s total commission revenues; 

(3) Exchange of futures for physicals 
transactions as agent for or as prin-
cipal with a customer; and 

(4) Any transaction or transactions 
that the Commission exempts, either 
unconditionally or on specified terms 
and conditions, as incidental to the fu-
tures-related business of a specified fu-
tures commission merchant, a specified 
category of futures commission mer-
chants, or futures commission mer-
chants generally. 

(c) Definitions. (1) Customer means 
any person for whom the futures com-
mission merchant effects or intends to 
effect transactions in futures, options 
on futures, or any other instruments 
subject to CFTC jurisdiction. 

(2) Regulated account means a cus-
tomer segregation account subject to 
the regulations of the CFTC; provided, 
however, that, where such regulations 
do not permit to be maintained in such 
an account or require to be maintained 
in a separate regulated account funds 
or securities in proprietary accounts or 
funds or securities used as margin for 
or excess funds related to futures con-
tracts, options on futures or any other 
instruments subject to CFTC jurisdic-
tion that trade outside the United 
States, its territories, or possessions, 
the term regulated account means such 
separate regulated account or any 
other account subject to record-keep-
ing regulations of the CFTC. 

(3) Unsolicited transaction means a 
transaction that is not effected in a 
discretionary account or recommended 
to a customer by the futures commis-
sion merchant, an associated person of 
a futures commission merchant, a busi-
ness affiliate that is controlled by, con-
trolling, or under common control with 
the futures commission merchant, or 
an introducing broker that is guaran-
teed by the futures commission mer-
chant. 

(4) Futures and futures contracts mean 
contracts of sale of a commodity for fu-

ture delivery traded on or subject to 
the rules of a contract market des-
ignated by the CFTC or traded on or 
subject to the rules of any board of 
trade located outside the United 
States, its territories, or possessions. 

(5) Options on futures means puts or 
calls on a futures contract traded on or 
subject to the rules of a contract mar-
ket designated by the CFTC or traded 
or subject to the rules of any board of 
trade located outside the United 
States, its territories, or possessions. 

[52 FR 27969, July 24, 1987] 

§ 240.3a44–1 Proprietary government 
securities transactions incidental to 
the futures-related business of a 
CFTC-regulated person. 

(a) A person registered with the Com-
modity Futures Trading Commission 
(‘‘CFTC’’), a contract market des-
ignated by the CFTC, such a contract 
market’s affiliated clearing organiza-
tion, or any floor trader or such a con-
tract market (hereinafter referred to 
collectively as a ‘‘CFTC-regulated per-
son’’) is not a government securities 
dealer solely because such person ef-
fects transactions for its own account 
in government securities that are de-
fined in paragraph (b) of this section as 
incidental to such person’s futures-re-
lated business. 

(b) Provided that a CFTC-regulated 
person does not advertise or otherwise 
hold itself out as a government securi-
ties dealer except as permitted under 
rule 3a43-1 (§ 240.3a43–1) the following 
transactions in government securities 
for its own account are incidental to 
the futures-related business of such a 
CFTC-regulated person: 

(1) Transactions to effect delivery of 
a government security pursuant to a 
futures contract; 

(2) Exchange of futures for physicals 
transactions with (i) a government se-
curities broker or government securi-
ties dealer that has registered with the 
Commission or filed notice pursuant to 
section 15C(a) of the Act or (ii) a CFTC- 
regulated person; 

(3) Transactions (including repur-
chase agreements and reverse repur-
chase agreements) involving seg-
regated customer funds and securities 
or funds and securities held by a clear-
ing organization with (i) a government 
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securities broker or government secu-
rities dealer that has registered with 
the Commission of filed notice pursu-
ant to section 15C(a) of the Act or (ii) 
a bank; 

(4) Transactions for risk reduction or 
arbitrage of existing or contempora-
neously created positions in futures or 
options on futures with (i) a govern-
ment securities broker or government 
securities dealer that has registered 
with the Commission or filed notice 
pursuant to section 15C(a) of the Act or 
(ii) a CFTC-regulated person; 

(5) Repurchase and reverse repur-
chase agreement transactions between 
a futures commission merchant acting 
in a proprietary capacity and another 
CFTC-regulated person acting in a pro-
prietary capacity and contempora-
neous offsetting transactions between 
such a futures commission merchant 
and (i) a government securities broker 
or government securities dealer that 
has registered with the Commission or 
filed notice pursuant to section 15C(a) 
of the Act, (ii) a bank, or (iii) a CFTC- 
regulated person acting in a propri-
etary capacity; and 

(6) Any transaction or transactions 
that the Commission exempts, either 
unconditionally or on specified terms 
and conditions, as incidental to the fu-
tures related business of a specified 
CFTC-regulated person, a specified cat-
egory of CFTC-regulated persons, or 
CFTC-regulated persons generally. 

(c) Definitions—(1) Segregated customer 
funds means funds subject to CFTC seg-
regation requirements. 

(2) Futures and futures contracts 
means contracts of sale of a com-
modity for future delivery traded on or 
subject to the rules of a contract mar-
ket designated by the CFTC or traded 
on or subject to the rules of any board 
of trade located outside the United 
States, its territories, or possessions. 

(3) Options on futures means puts or 
calls on a futures contract traded on or 
subject to the rules of a contract mar-
ket designated by the CFTC or traded 
on or subject to the rules of any board 
of trade located outside the United 
States, its territories, or possessions. 

[52 FR 27970, July 24, 1987] 

§ 240.3a51–1 Definition of ‘‘penny 
stock’’. 

For purposes of section 3(a)(51) of the 
Act, the term ‘‘penny stock’’ shall 
mean any equity security other than a 
security: 

(a) That is an NMS stock, as defined 
in § 242.600(b)(47), provided that: 

(1) The security is registered, or ap-
proved for registration upon notice of 
issuance, on a national securities ex-
change that has been continuously reg-
istered as a national securities ex-
change since April 20, 1992 (the date of 
the adoption of Rule 3a51–1 (§ 240.3a51–1) 
by the Commission); and the national 
securities exchange has maintained 
quantitative listing standards that are 
substantially similar to or stricter 
than those listing standards that were 
in place on that exchange on January 
8, 2004; or 

(2) The security is registered, or ap-
proved for registration upon notice of 
issuance, on a national securities ex-
change, or is listed, or approved for 
listing upon notice of issuance on, an 
automated quotation system sponsored 
by a registered national securities as-
sociation, that: 

(i) Has established initial listing 
standards that meet or exceed the fol-
lowing criteria: 

(A) The issuer shall have: 
(1) Stockholders’ equity of $5,000,000; 
(2) Market value of listed securities 

of $50 million for 90 consecutive days 
prior to applying for the listing (mar-
ket value means the closing bid price 
multiplied by the number of securities 
listed); or 

(3) Net income of $750,000 (excluding 
extraordinary or non-recurring items) 
in the most recently completed fiscal 
year or in two of the last three most 
recently completed fiscal years; 

(B) The issuer shall have an oper-
ating history of at least one year or a 
market value of listed securities of $50 
million (market value means the clos-
ing bid price multiplied by the number 
of securities listed); 

(C) The issuer’s stock, common or 
preferred, shall have a minimum bid 
price of $4 per share; 

(D) In the case of common stock, 
there shall be at least 300 round lot 
holders of the security (a round lot 
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holder means a holder of a normal unit 
of trading); 

(E) In the case of common stock, 
there shall be at least 1,000,000 publicly 
held shares and such shares shall have 
a market value of at least $5 million 
(market value means the closing bid 
price multiplied by number of publicly 
held shares, and shares held directly or 
indirectly by an officer or director of 
the issuer and by any person who is the 
beneficial owner of more than 10 per-
cent of the total shares outstanding 
are not considered to be publicly held); 

(F) In the case of a convertible debt 
security, there shall be a principal 
amount outstanding of at least $10 mil-
lion; 

(G) In the case of rights and war-
rants, there shall be at least 100,000 
issued and the underlying security 
shall be registered on a national securi-
ties exchange or listed on an auto-
mated quotation system sponsored by a 
registered national securities associa-
tion and shall satisfy the requirements 
of paragraph (a) or (e) of this section; 

(H) In the case of put warrants (that 
is, instruments that grant the holder 
the right to sell to the issuing com-
pany a specified number of shares of 
the company’s common stock, at a 
specified price until a specified period 
of time), there shall be at least 100,000 
issued and the underlying security 
shall be registered on a national securi-
ties exchange or listed on an auto-
mated quotation system sponsored by a 
registered national securities associa-
tion and shall satisfy the requirements 
of paragraph (a) or (e) of this section; 

(I) In the case of units (that is, two 
or more securities traded together), all 
component parts shall be registered on 
a national securities exchange or listed 
on an automated quotation system 
sponsored by a registered national se-
curities association and shall satisfy 
the requirements of paragraph (a) or (e) 
of this section; and 

(J) In the case of equity securities 
(other than common and preferred 
stock, convertible debt securities, 
rights and warrants, put warrants, or 
units), including hybrid products and 
derivative securities products, the na-
tional securities exchange or registered 
national securities association shall es-
tablish quantitative listing standards 

that are substantially similar to those 
found in paragraphs (a)(2)(i)(A) through 
(a)(2)(i)(I) of this section; and 

(ii) Has established quantitative con-
tinued listing standards that are rea-
sonably related to the initial listing 
standards set forth in paragraph 
(a)(2)(i) of this section, and that are 
consistent with the maintenance of fair 
and orderly markets; 

(b) That is issued by an investment 
company registered under the Invest-
ment Company Act of 1940; 

(c) That is a put or call option issued 
by the Options Clearing Corporation; 

(d) Except for purposes of section 7(b) 
of the Securities Act and Rule 419 (17 
CFR 230.419), that has a price of five 
dollars or more; 

(1) For purposes of paragraph (d) of 
this section: 

(i) A security has a price of five dol-
lars or more for a particular trans-
action if the security is purchased or 
sold in that transaction at a price of 
five dollars or more, excluding any 
broker or dealer commission, commis-
sion equivalent, mark-up, or mark- 
down; and 

(ii) Other than in connection with a 
particular transaction, a security has a 
price of five dollars or more at a given 
time if the inside bid quotation is five 
dollars or more; provided, however, that 
if there is no such inside bid quotation, 
a security has a price of five dollars or 
more at a given time if the average of 
three or more interdealer bid 
quotations at specified prices displayed 
at that time in an interdealer 
quotation system, as defined in 17 CFR 
240.15c2–7(c)(1), by three or more mar-
ket makers in the security, is five dol-
lars or more. 

(iii) The term ‘‘inside bid quotation’’ 
shall mean the highest bid quotation 
for the security displayed by a market 
maker in the security on an automated 
interdealer quotation system that has 
the characteristics set forth in section 
17B(b)(2) of the Act, or such other auto-
mated interdealer quotation system 
designated by the Commission for pur-
poses of this section, at any time in 
which at least two market makers are 
contemporaneously displaying on such 
system bid and offer quotations for the 
security at specified prices. 
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(2) If a security is a unit composed of 
one or more securities, the unit price 
divided by the number of shares of the 
unit that are not warrants, options, 
rights, or similar securities must be 
five dollars or more, as determined in 
accordance with paragraph (d)(1) of 
this section, and any share of the unit 
that is a warrant, option, right, or 
similar security, or a convertible secu-
rity, must have an exercise price or 
conversion price of five dollars or 
more; 

(e)(1) That is registered, or approved 
for registration upon notice of 
issuance, on a national securities ex-
change that makes transaction reports 
available pursuant to § 242.601, provided 
that: 

(i) Price and volume information 
with respect to transactions in that se-
curity is required to be reported on a 
current and continuing basis and is 
made available to vendors of market 
information pursuant to the rules of 
the national securities exchange; 

(ii) The security is purchased or sold 
in a transaction that is effected on or 
through the facilities of the national 
securities exchange, or that is part of 
the distribution of the security; and 

(iii) The security satisfies the re-
quirements of paragraph (a)(1) or (a)(2) 
of this section; 

(2) A security that satisfies the re-
quirements of this paragraph (e), but 
does not otherwise satisfy the require-
ments of paragraph (a), (b), (c), (d), (f), 
or (g) of this section, shall be a penny 
stock for purposes of section 15(b)(6) of 
the Act (15 U.S.C. 78o(b)(6)); 

(f) That is a security futures product 
listed on a national securities exchange 
or an automated quotation system 
sponsored by a registered national se-
curities association; or 

(g) Whose issuer has: 
(1) Net tangible assets (i.e., total as-

sets less intangible assets and liabil-
ities) in excess of $2,000,000, if the 
issuer has been in continuous operation 
for at least three years, or $5,000,000, if 
the issuer has been in continuous oper-
ation for less than three years; or 

(2) Average revenue of at least 
$6,000,000 for the last three years. 

(3) For purposes of paragraph (g) of 
this section, net tangible assets or av-
erage revenues must be demonstrated 

by financial statements dated less than 
fifteen months prior to the date of the 
transaction that the broker or dealer 
has reviewed and has a reasonable basis 
for believing are accurate in relation 
to the date of the transaction, and: 

(i) If the issuer is other than a for-
eign private issuer, are the most recent 
financial statements for the issuer that 
have been audited and reported on by 
an independent public accountant in 
accordance with the provisions of 17 
CFR 210.2–02; or 

(ii) If the issuer is a foreign private 
issuer, are the most recent financial 
statements for the issuer that have 
been filed with the Commission or fur-
nished to the Commission pursuant to 
17 CFR 240.12g3–2(b); provided, however, 
that if financial statements for the 
issuer dated less than fifteen months 
prior to the date of the transaction 
have not been filed with or furnished to 
the Commission, financial statements 
dated within fifteen months prior to 
the transaction shall be prepared in ac-
cordance with generally accepted ac-
counting principles in the country of 
incorporation, audited in compliance 
with the requirements of that jurisdic-
tion, and reported on by an accountant 
duly registered and in good standing in 
accordance with the regulations of that 
jurisdiction. 

(4) The broker or dealer shall pre-
serve, as part of its records, copies of 
the financial statements required by 
paragraph (g)(3) of this section for the 
period specified in 17 CFR 240.17a–4(b). 

[57 FR 18032, Apr. 28, 1992, as amended at 58 
FR 58101, Oct. 29, 1993; 70 FR 40631, July 13, 
2005; 70 FR 46090, Aug. 9, 2005] 

§ 240.3a55–1 Method for determining 
market capitalization and dollar 
value of average daily trading vol-
ume; application of the definition of 
narrow-based security index. 

(a) Market capitalization. For purposes 
of Section 3(a)(55)(C)(i)(III)(bb) of the 
Act (15 U.S.C. 78c(a)(55)(C)(i)(III)(bb)): 

(1) On a particular day, a security 
shall be 1 of 750 securities with the 
largest market capitalization as of the 
preceding 6 full calendar months when 
it is included on a list of such securi-
ties designated by the Commission and 
the CFTC as applicable for that day. 
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(2) In the event that the Commission 
and the CFTC have not designated a 
list under paragraph (a)(1) of this sec-
tion: 

(i) The method to be used to deter-
mine market capitalization of a secu-
rity as of the preceding 6 full calendar 
months is to sum the values of the 
market capitalization of such security 
for each U.S. trading day of the pre-
ceding 6 full calendar months, and to 
divide this sum by the total number of 
such trading days. 

(ii) The 750 securities with the larg-
est market capitalization shall be iden-
tified from the universe of all NMS se-
curities as defined in § 242.600 of this 
chapter that are common stock or de-
positary shares. 

(b) Dollar value of ADTV. (1) For pur-
poses of Section 3(a)(55)(B) of the Act 
(15 U.S.C. 78c(a)(55)(B)): 

(i)(A) The method to be used to deter-
mine the dollar value of ADTV of a se-
curity is to sum the dollar value of 
ADTV of all reported transactions in 
such security in each jurisdiction as 
calculated pursuant to paragraphs 
(b)(1)(ii) and (iii). 

(B) The dollar value of ADTV of a se-
curity shall include the value of all re-
ported transactions for such security 
and for any depositary share that rep-
resents such security. 

(C) The dollar value of ADTV of a de-
positary share shall include the value 
of all reported transactions for such de-
positary share and for the security 
that is represented by such depositary 
share. 

(ii) For trading in a security in the 
United States, the method to be used 
to determine the dollar value of ADTV 
as of the preceding 6 full calendar 
months is to sum the value of all re-
ported transactions in such security 
for each U.S. trading day during the 
preceding 6 full calendar months, and 
to divide this sum by the total number 
of such trading days. 

(iii)(A) For trading in a security in a 
jurisdiction other than the United 
States, the method to be used to deter-
mine the dollar value of ADTV as of 
the preceding 6 full calendar months is 
to sum the value in U.S. dollars of all 
reported transactions in such security 
in such jurisdiction for each trading 
day during the preceding 6 full cal-

endar months, and to divide this sum 
by the total number of trading days in 
such jurisdiction during the preceding 
6 full calendar months. 

(B) If the value of reported trans-
actions used in calculating the ADTV 
of securities under paragraph 
(b)(1)(iii)(A) is reported in a currency 
other than U.S. dollars, the total value 
of each day’s transactions in such cur-
rency shall be converted into U.S. dol-
lars on the basis of a spot rate of ex-
change for that day obtained from at 
least one independent entity that pro-
vides or disseminates foreign exchange 
quotations in the ordinary course of its 
business. 

(iv) The dollar value of ADTV of the 
lowest weighted 25% of an index is the 
sum of the dollar value of ADTV of 
each of the component securities com-
prising the lowest weighted 25% of such 
index. 

(2) For purposes of Section 
3(a)(55)(C)(i)(III)(cc) of the Act (15 
U.S.C. 78c(a)(55)(C)(i)(III)(cc)): 

(i) On a particular day, a security 
shall be 1 of 675 securities with the 
largest dollar value of ADTV as of the 
preceding 6 full calendar months when 
it is included on a list of such securi-
ties designated by the Commission and 
the CFTC as applicable for that day. 

(ii) In the event that the Commission 
and the CFTC have not designated a 
list under paragraph (b)(2) of this sec-
tion: 

(A) The method to be used to deter-
mine the dollar value of ADTV of a se-
curity as of the preceding 6 full cal-
endar months is to sum the value of all 
reported transactions in such security 
in the United States for each U.S. trad-
ing day during the preceding 6 full cal-
endar months, and to divide this sum 
by the total number of such trading 
days. 

(B) The 675 securities with the larg-
est dollar value of ADTV shall be iden-
tified from the universe of all NMS se-
curities as defined in § 242.600 of this 
chapter that are common stock or de-
positary shares. 

(c) Depositary Shares and Section 12 
Registration. For purposes of Section 
3(a)(55)(C) of the Act (15 U.S.C. 
78c(a)(55)(C)), the requirement that 
each component security of an index be 
registered pursuant to Section 12 of the 
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Act (15 U.S.C. 78l) shall be satisfied 
with respect to any security that is a 
depositary share if the deposited secu-
rities underlying the depositary share 
are registered pursuant to Section 12 of 
the Act and the depositary share is reg-
istered under the Securities Act of 1933 
(15 U.S.C. 77a et seq.) on Form F–6 (17 
CFR 239.36). 

(d) Definitions. For purposes of this 
section: 

(1) CFTC means Commodity Futures 
Trading Commission. 

(2) Closing price of a security means: 
(i) If reported transactions in the se-

curity have taken place in the United 
States, the price at which the last 
transaction in such security took place 
in the regular trading session of the 
principal market for the security in 
the United States. 

(ii) If no reported transactions in a 
security have taken place in the United 
States, the closing price of such secu-
rity shall be the closing price of any 
depositary share representing such se-
curity divided by the number of shares 
represented by such depositary share. 

(iii) If no reported transactions in a 
security or in a depositary share rep-
resenting such security have taken 
place in the United States, the closing 
price of such security shall be the price 
at which the last transaction in such 
security took place in the regular trad-
ing session of the principal market for 
the security. If such price is reported 
in a currency other than U.S. dollars, 
such price shall be converted into U.S. 
dollars on the basis of a spot rate of ex-
change relevant for the time of the 
transaction obtained from at least one 
independent entity that provides or 
disseminates foreign exchange 
quotations in the ordinary course of its 
business. 

(3) Depositary share has the same 
meaning as in § 240.12b–2. 

(4) Foreign financial regulatory author-
ity has the same meaning as in Section 
3(a)(52) of the Act (15 U.S.C. 78c(a)(52)). 

(5) Lowest weighted 25% of an index. 
With respect to any particular day, the 
lowest weighted component securities 
comprising, in the aggregate, 25% of an 
index’s weighting for purposes of Sec-
tion 3(a)(55)(B)(iv) of the Act (15 U.S.C. 
78c(a)(55)(B)(iv)) (‘‘lowest weighted 25% 
of an index’’) means those securities: 

(i) That are the lowest weighted secu-
rities when all the securities in such 
index are ranked from lowest to high-
est based on the index’s weighting 
methodology; and 

(ii) For which the sum of the weight 
of such securities is equal to, or less 
than, 25% of the index’s total 
weighting. 

(6) Market capitalization of a security 
on a particular day: 

(i) If the security is not a depositary 
share, is the product of: 

(A) The closing price of such security 
on that same day; and 

(B) The number of outstanding shares 
of such security on that same day. 

(ii) If the security is a depositary 
share, is the product of: 

(A) The closing price of the deposi-
tary share on that same day divided by 
the number of deposited securities rep-
resented by such depositary share; and 

(B) The number of outstanding shares 
of the security represented by the de-
positary share on that same day. 

(7) Outstanding shares of a security 
means the number of outstanding 
shares of such security as reported on 
the most recent Form 10–K, Form 10–Q, 
Form 10–KSB, Form 10–QSB, or Form 
20–F (17 CFR 249.310, 249.308a, 249.310b, 
249.308b, or 249.220f) filed with the Com-
mission by the issuer of such security, 
including any change to such number 
of outstanding shares subsequently re-
ported by the issuer on a Form 8–K (17 
CFR 249.308). 

(8) Preceding 6 full calendar months 
means, with respect to a particular 
day, the period of time beginning on 
the same day of the month 6 months 
before and ending on the day prior to 
such day. 

(9) Principal market for a security 
means the single securities market 
with the largest reported trading vol-
ume for the security during the pre-
ceding 6 full calendar months. 

(10) Reported transaction means: 
(i) With respect to securities trans-

actions in the United States, any 
transaction for which a transaction re-
port is collected, processed, and made 
available pursuant to an effective 
transaction reporting plan, or for 
which a transaction report, last sale 
data, or quotation information is dis-
seminated through an automated 
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quotation system as described in Sec-
tion 3(a)(51)(A)(ii) of the Act (15 U.S.C. 
78c(a)(51)(A)(ii); and 

(ii) With respect to securities trans-
actions outside the United States, any 
transaction that has been reported to a 
foreign financial regulatory authority 
in the jurisdiction where such trans-
action has taken place. 

(11) U.S. trading day means any day 
on which a national securities ex-
change is open for trading. 

(12) Weighting of a component secu-
rity of an index means the percentage 
of such index’s value represented, or 
accounted for, by such component se-
curity. 

[66 FR 44514, Aug. 23, 2001, as amended at 70 
FR 43750, July 29, 2005] 

§ 240.3a55–2 Indexes underlying fu-
tures contracts trading for fewer 
than 30 days. 

(a) An index on which a contract of 
sale for future delivery is trading on a 
designated contract market, registered 
derivatives transaction execution facil-
ity, or foreign board of trade is not a 
narrow-based security index under Sec-
tion 3(a)(55) of the Act (15 U.S.C. 
78c(a)(55)) for the first 30 days of trad-
ing, if: 

(1) Such index would not have been a 
narrow-based security index on each 
trading day of the preceding 6 full cal-
endar months with respect to a date no 
earlier than 30 days prior to the com-
mencement of trading of such contract; 

(2) On each trading day of the pre-
ceding 6 full calendar months with re-
spect to a date no earlier than 30 days 
prior to the commencement of trading 
such contract: 

(i) Such index had more than 9 com-
ponent securities; 

(ii) No component security in such 
index comprised more than 30 percent 
of the index’s weighting; 

(iii) The 5 highest weighted compo-
nent securities in such index did not 
comprise, in the aggregate, more than 
60 percent of the index’s weighting; and 

(iv) The dollar value of the trading 
volume of the lowest weighted 25% of 
such index was not less than $50 mil-
lion (or in the case of an index with 15 
or more component securities, $30 mil-
lion); or 

(3) On each trading day of the pre-
ceding 6 full calendar months, with re-
spect to a date no earlier than 30 days 
prior to the commencement of trading 
such contract: 

(i) Such index had at least 9 compo-
nent securities; 

(ii) No component security in such 
index comprised more than 30 percent 
of the index’s weighting; and 

(iii) Each component security in such 
index was: 

(A) Registered pursuant to Section 12 
of the Act (15 U.S.C. 78) or was a depos-
itary share representing a security reg-
istered pursuant to Section 12 of the 
Act; 

(B) 1 of 750 securities with the largest 
market capitalization that day; and 

(C) 1 of 675 securities with the largest 
dollar value of trading volume that 
day. 

(b) An index that is not a narrow- 
based security index for the first 30 
days of trading pursuant to paragraph 
(a) of this section, shall become a nar-
row-based security index if such index 
has been a narrow-based security index 
for more than 45 business days over 3 
consecutive calendar months. 

(c) An index that becomes a narrow- 
based security index solely because it 
was a narrow-based security index for 
more than 45 business days over 3 con-
secutive calendar months pursuant to 
paragraph (b) of this section shall not 
be a narrow-based security index for 
the following 3 calendar months. 

(d) Definitions. For purposes of this 
section: 

(1) Market capitalization has the same 
meaning as in § 240.3a55–1(d)(6). 

(2) Dollar value of trading volume of a 
security on a particular day is the 
value in U.S. dollars of all reported 
transactions in such security on that 
day. If the value of reported trans-
actions used in calculating dollar value 
of trading volume is reported in a cur-
rency other than U.S. dollars, the total 
value of each day’s transactions shall 
be converted into U.S. dollars on the 
basis of a spot rate of exchange for that 
day obtained from at least one inde-
pendent entity that provides or dis-
seminates foreign exchange quotations 
in the ordinary course of its business. 
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(3) Lowest weighted 25% of an index 
has the same meaning as in § 240.3a55– 
1(d)(5). 

(4) Preceding 6 full calendar months has 
the same meaning as in § 240.3a55– 
1(d)(8). 

(5) Reported transaction has the same 
meaning as in § 240.3a55–1(d)(10). 

[66 FR 44514, Aug. 23, 2001] 

§ 240.3a55–3 Futures contracts on se-
curity indexes trading on or subject 
to the rules of a foreign board of 
trade. 

When a contract of sale for future de-
livery on a security index is traded on 
or subject to the rules of a foreign 
board of trade, such index shall not be 
a narrow-based security index if it 
would not be a narrow-based security 
index if a futures contract on such 
index were traded on a designated con-
tract market or registered derivatives 
transaction execution facility. 

[66 FR 44514, Aug. 23, 2001] 

§ 240.3a55–4 Exclusion from definition 
of narrow-based security index for 
indexes composed of debt securi-
ties. 

(a) An index is not a narrow-based se-
curity index if: 

(1)(i) Each of the securities of an 
issuer included in the index is a secu-
rity, as defined in section 2(a)(1) of the 
Securities Act of 1933(15 U.S.C. 
77b(a)(1)) and section 3(a)(10) of the Act 
(15 U.S.C. 78c(a)(10)) and the respective 
rules promulgated thereunder, that is a 
note, bond, debenture, or evidence of 
indebtedness; 

(ii) None of the securities of an issuer 
included in the index is an equity secu-
rity, as defined in section 3(a)(11) of the 
Act (15 U.S.C. 78c(a)(11)) and the rules 
promulgated thereunder; 

(iii) The index is comprised of more 
than nine securities that are issued by 
more than nine non-affiliated issuers; 

(iv) The securities of any issuer in-
cluded in the index do not comprise 
more than 30 percent of the index’s 
weighting; 

(v) The securities of any five non-af-
filiated issuers included in the index do 
not comprise more than 60 percent of 
the index’s weighting; 

(vi) Except as provided in paragraph 
(a)(1)(viii) of this section, for each se-

curity of an issuer included in the 
index one of the following criteria is 
satisfied: 

(A) The issuer of the security is re-
quired to file reports pursuant to sec-
tion 13 or section 15(d) of the Act (15 
U.S.C. 78m and 78o(d)); 

(B) The issuer of the security has a 
[Worldwide market value of its out-
standing common equity held by non- 
affiliates of $71 million or more; 

(C) The issuer of the security has 
outstanding securities that are notes, 
bonds, debentures, or evidences of in-
debtedness having a total remaining 
principal amount of at least $1 billion; 

(D) The security is an exempted secu-
rity as defined in section 3(a)(12) of the 
Act (15 U.S.C. 78c(a)(12)) and the rules 
promulgated thereunder; or 

(E) The issuer of the security is a 
government of a foreign country or a 
political subdivision of a foreign coun-
try; 

(vii) Except as provided in paragraph 
(a)(1)(viii) of this section, for each se-
curity of an issuer included in the 
index one of the following criteria is 
satisfied 

(A) The security has a total remain-
ing principal amount of at least 
$250,000,000; or 

(B) The security is a municipal secu-
rity, as defined in section 3(a)(29) of the 
Act (15 U.S.C. 78c(a)(29)) and the rules 
promulgated thereunder that has a 
total remaining principal amount of at 
least $200,000,000 and the issuer of such 
municipal security has outstanding se-
curities that are notes, bonds, deben-
tures, or evidences of indebtedness hav-
ing a total remaining principal amount 
of at least $1 billion; and 

(viii) Paragraphs (a)(1)(vi) and 
(a)(1)(vii) of this section will not apply 
to securities of an issuer included in 
the index if: 

(A) All securities of such issuer in-
cluded in the index represent less than 
5 percent of the index’s weighting; and 

(B) Securities comprising at least 80 
percent of the index’s weighting satisfy 
the provisions of paragraphs (a)(1)(vi) 
and (a)(1)(vii) of this section; or 

(2)(i) The index includes exempted se-
curities, other than municipal securi-
ties, as defined in section 3(a)(29) of the 
Act and the rules promulgated there-
under, that are: 
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(A) Notes, bonds, debentures, or evi-
dences of indebtedness; and 

(B) Not equity securities, as defined 
in section 3(a)(11) of the Act (15 U.S.C. 
78c(a)(11)) and the rules promulgated 
thereunder; and 

(ii) Without taking into account any 
portion of the index composed of such 
exempted securities, other than munic-
ipal securities, the remaining portion 
of the index would not be a narrow- 
based security index: meeting all the 
conditions under paragraph (a)(1) of 
this section. 

(b) For purposes of this section: 
(1) An issuer is affiliated with an-

other issuer if it controls, is controlled 
by, or is under common control with, 
that issuer. 

(2) For purposes of this section, con-
trol means ownership of 20 percent or 
more of an issuer’s equity, or the abil-
ity to direct the voting of 20 percent or 
more of the issuer’s voting equity. 

(3) The term issuer includes a single 
issuer or group of affiliated issuers. 

[71 FR 39542, July 13, 2006] 

SECURITY-BASED SWAP DEALER AND 
PARTICIPANT DEFINITIONS 

SOURCE: 77 FR 30751, May 23, 2012, unless 
otherwise noted. 

§ 240.3a67–1 Definition of ‘‘major secu-
rity-based swap participant.’’ 

(a) General. Major security-based swap 
participant means any person: 

(1) That is not a security-based swap 
dealer; and 

(2)(i) That maintains a substantial 
position in security-based swaps for 
any of the major security-based swap 
categories, excluding both positions 
held for hedging or mitigating com-
mercial risk, and positions maintained 
by any employee benefit plan (or any 
contract held by such a plan) as defined 
in paragraphs (3) and (32) of section 3 of 
the Employee Retirement Income Se-
curity Act of 1974 (29 U.S.C. 1002) for 
the primary purpose of hedging or 
mitigating any risk directly associated 
with the operation of the plan; 

(ii) Whose outstanding security-based 
swaps create substantial counterparty 
exposure that could have serious ad-
verse effects on the financial stability 

of the United States banking system or 
financial markets; or 

(iii) That is a financial entity that: 
(A) Is highly leveraged relative to the 

amount of capital such entity holds 
and that is not subject to capital re-
quirements established by an appro-
priate Federal banking agency (as de-
fined in 15 U.S.C. 78c(a)(72)); and 

(B) Maintains a substantial position 
in outstanding security-based swaps in 
any major security-based swap cat-
egory. 

(b) Scope of designation. A person that 
is a major security-based swap partici-
pant in general shall be deemed to be a 
major security-based swap participant 
with respect to each security-based 
swap it enters into, regardless of the 
category of the security-based swap or 
the person’s activities in connection 
with the security-based swap, unless 
the Commission limits the person’s 
designation as a major security-based 
swap participant to specified cat-
egories of security-based swaps. 

§ 240.3a67–2 Categories of security- 
based swaps. 

For purposes of section 3(a)(67) of the 
Act, 15 U.S.C. 78c(a)(67), and the rules 
thereunder, the terms major security- 
based swap category, category of security- 
based swaps and any similar terms 
mean either of the following categories 
of security-based swaps: 

(a) Debt security-based swaps. Any se-
curity-based swap that is based, in 
whole or in part, on one or more in-
struments of indebtedness (including 
loans), or on a credit event relating to 
one or more issuers or securities, in-
cluding but not limited to any secu-
rity-based swap that is a credit default 
swap, total return swap on one or more 
debt instruments, debt swap, debt 
index swap, or credit spread. 

(b) Other security-based swaps. Any se-
curity-based swap not described in 
paragraph (a) of this section. 

§ 240.3a67–3 Definition of ‘‘substantial 
position.’’ 

(a) General. For purposes of section 
3(a)(67) of the Act, 15 U.S.C. 78c(a)(67), 
and § 240.3a67–1, the term substantial po-
sition means security-based swap posi-
tions that equal or exceed either of the 
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