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dealer,’’ the report generally should as-
sess whether any of the de minimis 
thresholds set forth in paragraph (a)(1) 
of § 240.3a71–2 should be increased or de-
creased; 

(2) General security-based swap dealer 
analysis. In connection with the defini-
tion of ‘‘security-based swap dealer,’’ 
the report generally should consider 
the factors that are useful for identi-
fying security-based swap dealing ac-
tivity, including the application of the 
dealer-trader distinction for that pur-
pose, and the potential use of more ob-
jective tests or safe harbors as part of 
the analysis; 

(3) General major security-based swap 
participant analysis. In connection with 
the definition of ‘‘major security-based 
swap participant,’’ the report generally 
should consider the tests used to iden-
tify the presence of a ‘‘substantial posi-
tion’’ in a major category of security- 
based swaps, and the tests used to iden-
tify persons whose security-based swap 
positions create ‘‘substantial 
counterparty exposure,’’ including the 
potential use of alternative tests or 
thresholds; 

(4) Commercial risk hedging exclusion. 
In connection with the definition of 
‘‘major security-based swap partici-
pant,’’ the report generally should con-
sider the definition of ‘‘hedging or 
mitigating commercial risk,’’ includ-
ing whether that latter definition inap-
propriately permits certain positions 
to be excluded from the ‘‘substantial 
position’’ analysis, and whether the 
continued availability of the exclusion 
for such hedging positions should be 
conditioned on a person assessing and 
documenting the hedging effectiveness 
of those positions; 

(5) Highly leveraged financial entities. 
In connection with the definition of 
‘‘major security-based swap partici-
pant,’’ the report generally should con-
sider the definition of ‘‘highly lever-
aged,’’ including whether alternative 
approaches should be used to identify 
highly leveraged financial entities; 

(6) Inter-affiliate exclusions. In connec-
tion with the definitions of ‘‘security- 
based swap dealer’’ and ‘‘major secu-
rity-based swap participant,’’ the re-
port generally should consider the im-
pact of rule provisions excluding inter- 
affiliate transactions from the relevant 

analyses, and should assess potential 
alternative approaches for such exclu-
sions; and 

(7) Other topics. Any other analysis of 
security-based swap data and informa-
tion the Commission or the staff deem 
relevant to this rule. 

(b) Timing of report. The report shall 
be completed no later than three years 
following the data collection initiation 
date, established pursuant to § 240.3a71– 
2(a)(2)(iii). 

(c) Public comment on the report. Fol-
lowing completion of the report, the re-
port shall be published in the FEDERAL 
REGISTER for public comment. 

DEFINITIONS 

§ 240.3b–1 Definition of ‘‘listed’’. 

The term listed means admitted to 
full trading privileges upon application 
by the issuer or its fiscal agent or, in 
the case of the securities of a foreign 
corporation, upon application by a 
banker engaged in distributing them; 
and includes securities for which au-
thority to add to the list on official no-
tice of issuance has been granted. 

(Sec. 3, 48 Stat. 884; 15 U.S.C. 78c) 

[13 FR 8179, Dec. 22, 1948] 

§ 240.3b–2 Definition of ‘‘officer’’. 

The term officer means a president, 
vice president, secretary, treasury or 
principal financial officer, comptroller 
or principal accounting officer, and any 
person routinely performing cor-
responding functions with respect to 
any organization whether incorporated 
or unincorporated. 

[47 FR 11464, Mar. 16, 1982; 47 FR 11819, Mar. 
19, 1982] 

§ 240.3b–3 [Reserved] 

§ 240.3b–4 Definition of ‘‘foreign gov-
ernment,’’ ‘‘foreign issuer’’ and ‘‘for-
eign private issuer’’. 

(a) The term foreign government 
means the government of any foreign 
country or of any political subdivision 
of a foreign country. 

(b) The term foreign issuer means any 
issuer which is a foreign government, a 
national of any foreign country or a 
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corporation or other organization in-
corporated or organized under the laws 
of any foreign country. 

(c) The term foreign private issuer 
means any foreign issuer other than a 
foreign government except for an 
issuer meeting the following conditions 
as of the last business day of its most 
recently completed second fiscal quar-
ter: 

(1) More than 50 percent of the 
issuer’s outstanding voting securities 
are directly or indirectly held of record 
by residents of the United States; and 

(2) Any of the following: 
(i) The majority of the executive offi-

cers or directors are United States citi-
zens or residents; 

(ii) More than 50 percent of the assets 
of the issuer are located in the United 
States; or 

(iii) The business of the issuer is ad-
ministered principally in the United 
States. 

INSTRUCTION TO PARAGRAPH (c)(1): To deter-
mine the percentage of outstanding voting 
securities held by U.S. residents: 

A. Use the method of calculating record 
ownership in Rule 12g3–2(a) under the Act 
(§ 240.12g3–2(a)), except that your inquiry as 
to the amount of shares represented by ac-
counts of customers resident in the United 
States may be limited to brokers, dealers, 
banks and other nominees located in: 

(1) The United States, 
(2) Your jurisdiction of incorporation, and 
(3) The jurisdiction that is the primary 

trading market for your voting securities, if 
different than your jurisdiction of incorpora-
tion. 

B. If, after reasonable inquiry, you are un-
able to obtain information about the amount 
of shares represented by accounts of cus-
tomers resident in the United States, you 
may assume, for purposes of this definition, 
that the customers are residents of the juris-
diction in which the nominee has its prin-
cipal place of business. 

C. Count shares of voting securities bene-
ficially owned by residents of the United 
States as reported on reports of beneficial 
ownership provided to you or filed publicly 
and based on information otherwise provided 
to you. 

(d) Notwithstanding paragraph (c) of 
this section, in the case of a new reg-
istrant with the Commission, the de-
termination of whether an issuer is a 
foreign private issuer will be made as 
of a date within 30 days prior to the 
issuer’s filing of an initial registration 

statement under either the Act or the 
Securities Act of 1933. 

(e) Once an issuer qualifies as a for-
eign private issuer, it will immediately 
be able to use the forms and rules des-
ignated for foreign private issuers until 
it fails to qualify for this status at the 
end of its most recently completed sec-
ond fiscal quarter. An issuer’s deter-
mination that it fails to qualify as a 
foreign private issuer governs its eligi-
bility to use the forms and rules des-
ignated for foreign private issuers be-
ginning on the first day of the fiscal 
year following the determination date. 
Once an issuer fails to qualify for for-
eign private issuer status, it will re-
main unqualified unless it meets the 
requirements for foreign private issuer 
status as of the last business day of its 
second fiscal quarter. 

[32 FR 7848, May 30, 1967, as amended at 48 
FR 46739, Oct. 14, 1983; 64 FR 53912, Oct. 5, 
1999; 73 FR 58323, Oct. 6, 2008] 

§ 240.3b–5 Non-exempt securities 
issued under governmental obliga-
tions. 

(a) Any part of an obligation evi-
denced by any bond, note, debenture, 
or other evidence of indebtedness 
issued by any governmental unit speci-
fied in section 3(a)(12) of the Act which 
is payable from payments to be made 
in respect of property or money which 
is or will be used, under a lease, sale, or 
loan arrangement, by or for industrial 
or commercial enterprise, shall be 
deemed to be a separate ‘‘security’’ 
within the meaning of section 3(a)(10) 
of the Act, issued by the lessee or obli-
gor under the lease, sale or loan ar-
rangement. 

(b) An obligation shall not be deemed 
a separate ‘‘security’’ as defined in 
paragraph (a) of this section if, (1) the 
obligation is payable from the general 
revenues of a governmental unit, speci-
fied in section 3(a)(12) of the Act, hav-
ing other resources which may be used 
for the payment of the obligation, or 
(2) the obligation relates to a public 
project or facility owned and operated 
by or on behalf of and under the con-
trol of a governmental unit specified in 
such section, or (3) the obligation re-
lates to a facility which is leased to 
and under the control of an industrial 
or commercial enterprise but is a part 

VerDate Mar<15>2010 17:39 Jun 06, 2014 Jkt 232060 PO 00000 Frm 00072 Fmt 8010 Sfmt 8010 Q:\17\17V4.TXT ofr150 PsN: PC150



63 

Securities and Exchange Commission § 240.3b–6 

of a public project which, as a whole, is 
owned by and under the general control 
of a governmental unit specified in 
such section, or an instrumentality 
thereof. 

(c) This rule shall apply to trans-
actions of the character described in 
paragraph (a) of this section only with 
respect to bonds, notes, debentures or 
other evidences of indebtedness sold 
after December 31, 1968. 

(Sec. 3, 48 Stat. 882; 15 U.S.C. 78c, 77s) 

[33 FR 12648, Sept. 6, 1968, as amended at 35 
FR 6000, Apr. 11, 1970] 

§ 240.3b–6 Liability for certain state-
ments by issuers. 

(a) A statement within the coverage 
of paragraph (b) of this section which is 
made by or on behalf of an issuer or by 
an outside reviewer retained by the 
issuer shall be deemed not to be a 
fraudulent statement (as defined in 
paragraph (d) of this section), unless it 
is shown that such statement was made 
or reaffirmed without a reasonable 
basis or was disclosed other than in 
good faith. 

(b) This rule applies to the following 
statements: 

(1) A forward-looking statement (as 
defined in paragraph (c) of this section) 
made in a document filed with the 
Commission, in Part I of a quarterly 
report on Form 10–Q, § 249.308a of this 
chapter, or in an annual report to secu-
rity holders meeting the requirements 
of Rules 14a–3(b) and (c) or 14c–3(a) and 
(b) (§ 240.14a–3(b) and (c) or § 240.14c–3(a) 
and (b)), a statement reaffirming such 
forward-looking statement after the 
date the document was filed or the an-
nual report was made publicly avail-
able, or a forward-looking statement 
made before the date the document was 
filed or the date the annual report was 
made publicly available if such state-
ment is reaffirmed in a filed document, 
in Part I of a quarterly report on Form 
10–Q, or in an annual report made pub-
licly available within a reasonable 
time after the making of such forward- 
looking statement; Provided, that: 

(i) At the time such statements are 
made or reaffirmed, either the issuer is 
subject to the reporting requirements 
of Section 13(a) or 15(d) of the Act and 
has complied with the requirements of 
Rule 13a–1 or 15d–1 thereunder, if appli-

cable, to file its most recent annual re-
port on Form 10–K, Form 20–F or Form 
40–F; or if the issuer is not subject to 
the reporting requirements of Section 
13(a) or 15(d) of the Act, the statements 
are made in a registration statement 
filed under the Securities Act of 1933 
offering statement or solicitation of in-
terest, written document or broadcast 
script under Regulation A or pursuant 
to Section 12(b) or (g) of the Securities 
Exchange Act of 1934; and 

(ii) The statements are not made by 
or on behalf of an issuer that is an in-
vestment company registered under 
the Investment Company Act of 1940; 
and 

(2) Information that is disclosed in a 
document filed with the Commission in 
Part I of a quarterly report on Form 
10–Q (§ 249.308a of this chapter) or in an 
annual report to security holders meet-
ing the requirements of Rules 14a–3(b) 
and (c) or 14c–3(a) and (b) under the Act 
(§ 240.14a–3(b) and (c) or § 240.14c–3(a) 
and (b) of this chapter) and that relates 
to: 

(i) The effects of changing prices on 
the business enterprise, presented vol-
untarily or pursuant to Item 303 of 
Regulation S–K (§ 229.303 of this chap-
ter), ‘‘Management’s Discussion and 
Analysis of Financial Condition and 
Results of Operations,’’ Item 5 of Form 
20–F (§ 240.220(f) of this chapter), ‘‘Op-
erating and Financial Review and Pros-
pects,’’ Item 302 of Regulation S–K 
(§ 229.302 of this chapter) ‘‘Supple-
mentary Financial Information,’’ or 
Rule 3–20(c) of Regulation S–X (§ 210.3– 
20(c) of this chapter); or 

(ii) The value of proved oil and gas 
reserves (such as a standardized meas-
ure of discounted future net cash flows 
relating to proved oil and gas reserves 
as set forth in FASB ASC paragraphs 
932–235–50–29 through 932–235–50–36 (Ex-
tractive Activities—Oil and Gas 
Topic)), presented voluntarily or pursu-
ant to Item 302 of Regulation S–K 
(§ 229.302 of this chapter). 

(c) For the purpose of this rule, the 
term forward-looking statement shall 
mean and shall be limited to: 

(1) A statement containing a projec-
tion of revenues, income (loss), earn-
ings (loss) per share, capital expendi-
tures, dividends, capital structure or 
other financial items; 
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(2) A statement of management’s 
plans and objectives for future oper-
ations; 

(3) A statement of future economic 
performance contained in manage-
ment’s discussion and analysis of fi-
nancial condition and results of oper-
ations included pursuant to Item 303 of 
Regulation S-K (§ 229.303 of this chap-
ter) or Item 5 of Form 20–F or 

(4) Disclosed statements of the as-
sumptions underlying or relating to 
any of the statements described in 
paragraphs (c) (1), (2), or (3) of this sec-
tion. 

(d) For the purpose of this rule the 
term fraudulent statement shall mean a 
statement which is an untrue state-
ment of a material fact, a statement 
false or misleading with respect to any 
material fact, an omission to state a 
material fact necessary to make a 
statement not misleading, or which 
constitutes the employment of a ma-
nipulative, deceptive, or fraudulent de-
vice, contrivance, scheme, transaction, 
act, practice, course of business, or an 
artifice to defraud, as those terms are 
used in the Securities Exchange Act of 
1934 or the rules or regulations promul-
gated thereunder. 

[46 FR 13990, Feb. 25, 1981, as amended at 46 
FR 19457, Mar. 31, 1981; 47 FR 11464, Mar. 16, 
1982; 47 FR 54780, Dec. 6, 1982; 47 FR 57915, 
Dec. 29, 1982; 48 FR 19876, May 3, 1983; 56 FR 
30067, July 1, 1991; 57 FR 36494, Aug. 13, 1992; 
64 FR 53912, Oct. 5, 1999; 73 FR 973, Jan. 4, 
2008; 76 FR 50122, Aug. 12, 2011] 

§ 240.3b–7 Definition of ‘‘executive offi-
cer’’. 

The term executive officer, when used 
with reference to a registrant, means 
its president, any vice president of the 
registrant in charge of a principal busi-
ness unit, division or function (such as 
sales, administration or finance), any 
other officer who performs a policy 
making function or any other person 
who performs similar policy making 
functions for the registrant. Executive 
officers of subsidiaries may be deemed 
executive officers of the registrant if 
they perform such policy making func-
tions for the registrant. 

[47 FR 11464, Mar. 16, 1982, as amended at 56 
FR 7265, Feb. 21, 1991] 

§ 240.3b–8 Definitions of ‘‘Qualified 
OTC Market Maker, Qualified Third 
Market Maker’’ and ‘‘Qualified 
Block Positioner’’. 

For the purposes of Regulation U 
under the Act (12 CFR part 221): 

(a) The term Qualified OTC Market 
Maker in an over-the-counter (‘‘OTC’’) 
margin security means a dealer in any 
‘‘OTC Margin Security’’ (as that term 
is defined in section 2(j) of Regulation 
U (12 CFR 221.2(j)) who (1) is a broker 
or dealer registered pursuant to section 
15 of the Act, (2) is subject to and is in 
compliance with Rule 15c3–1 (17 CFR 
240.15c3–1), (3) has and maintains min-
imum net capital, as defined in Rule 
15c3–1, of the lesser of (i) $250,000 or (ii) 
$25,000 plus $5,000 for each security in 
excess of five with regard to which the 
broker or dealer is, or is seeking to be-
come a Qualified OTC Market Maker, 
and (4) except when such activity is un-
lawful, meets all of the following con-
ditions with respect to such security: 
(i) He regularly publishes bona fide, 
competitive bid and offer quotations in 
a recognized inter-dealer quotation 
system, (ii) he furnishes bona fide, 
competitive bid and offer quotations to 
other brokers and dealers on request, 
(iii) he is ready, willing and able to ef-
fect transactions in reasonable 
amounts, and at his quoted prices, with 
other brokers and dealers, and (iv) he 
has a reasonable average rate of inven-
tory turnover in such security. 

(b) The term Qualified Third Market 
Maker means a dealer in any stock reg-
istered on a national securities ex-
change (‘‘exchange’’) who (1) is a 
broker or dealer registered pursuant to 
section 15 of the Act, (2) is subject to 
and is in compliance with Rule 15c3–1 
(17 CFR 240.15c3–1), (3) has and main-
tains minimum net capital, as defined 
in Rule 15c3–1, of the lesser of (i) 
$500,000 or (ii) $100,000 plus $20,000 for 
each security in excess of five with re-
gard to which the broker or dealer is, 
or is seeking to become, a Qualified 
Third Market Maker, and (4) except 
when such activity is unlawful, meets 
all of the following conditions with re-
spect to such security: (i) He furnishes 
bona fide, competitive bid and offer 
quotations at all times to other bro-
kers and dealers on request, (ii) he is 
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ready, willing and able to effect trans-
actions for his own account in reason-
able amounts, and at his quoted prices 
with other brokers and dealers, and 
(iii) he has a reasonable average rate of 
inventory turnover in such security. 

(c) The term Qualified Block Positioner 
means a dealer who (1) is a broker or 
dealer registered pursuant to section 15 
of the Act, (2) is subject to and in com-
pliance with Rule 15c3–1 (17 CFR 
240.15c3–1), (3) has and maintains min-
imum net capital, as defined in Rule 
15c3–1 of $1,000,000 and (4) except when 
such activity is unlawful, meets all of 
the following conditions: (i) He engages 
in the activity of purchasing long or 
selling short, from time to time, from 
or to a customer (other than a partner 
or a joint venture or other entity in 
which a partner, the dealer, or a person 
associated with such dealer, as defined 
in section 3(a) (18) of the Act, partici-
pates) a block of stock with a current 
market value of $200,000 or more in a 
single transaction, or in several trans-
actions at approximately the same 
time, from a single source to facilitate 
a sale or purchase by such customer, 
(ii) he has determined in the exercise of 
reasonable diligence that the block 
could not be sold to or purchased from 
others on equivalent or better terms, 
and (iii) he sells the shares comprising 
the block as rapidly as possible com-
mensurate with the circumstances. 

(15 U.S.C. 78a et seq., as amended by Pub. L. 
94–29 (June 4, 1975), particularly secs. 2, 3, 11, 
15, 17 and 23 thereof (15 U.S.C. 78b, 78c, 78k, 
78o, 78q and 78w)) 

[48 FR 39606, Sept. 1, 1983] 

§§ 240.3b–9—240.3b–10 [Reserved] 

§ 240.3b–11 Definitions relating to lim-
ited partnership roll-up trans-
actions for purposes of sections 
6(b)(9), 14(h) and 15A(b)(12)–(13). 

For purposes of sections 6(b)(9), 14(h) 
and 15A(b)(12)–(13) of the Act (15 U.S.C. 
78f(b)(9), 78n(h) and 78o–3(b)(12)–(13)): 

(a) The term limited partnership roll- 
up transaction does not include a trans-
action involving only entities that are 
not ‘‘finite-life’’ as defined in Item 
901(b)(2) of Regulation S-K 
(§ 229.901(b)(2) of this chapter). 

(b) The term limited partnership roll- 
up transaction does not include a trans-

action involving only entities reg-
istered under the Investment Company 
Act of 1940 (15 U.S.C. 80a–1 et seq.) or 
any Business Development Company as 
defined in section 2(a)(48) of that Act 
(15 U.S.C. 80a–2(a)(48)). 

(c) The term regularly traded shall be 
defined as in Item 901(c)(2)(v)(C) of Reg-
ulation S-K (§ 229.901(c)(2)(v)(C) of this 
chapter). 

[59 FR 63684, Dec. 8, 1994] 

§ 240.3b–12 Definition of OTC deriva-
tives dealer. 

The term OTC derivatives dealer 
means any dealer that is affiliated with 
a registered broker or dealer (other 
than an OTC derivatives dealer), and 
whose securities activities: 

(a) Are limited to: 
(1) Engaging in dealer activities in 

eligible OTC derivative instruments 
that are securities; 

(2) Issuing and reacquiring securities 
that are issued by the dealer, including 
warrants on securities, hybrid securi-
ties, and structured notes; 

(3) Engaging in cash management se-
curities activities; 

(4) Engaging in ancillary portfolio 
management securities activities; and 

(5) Engaging in such other securities 
activities that the Commission des-
ignates by order pursuant to § 240.15a– 
1(b)(1); and 

(b) Consist primarily of the activities 
described in paragraphs (a)(1), (a)(2), 
and (a)(3) of this section; and 

(c) Do not consist of any other secu-
rities activities, including engaging in 
any transaction in any security that is 
not an eligible OTC derivative instru-
ment, except as permitted under para-
graphs (a)(3), (a)(4), and (a)(5) of this 
section. 

(d) For purposes of this section, the 
term hybrid security means a security 
that incorporates payment features 
economically similar to options, for-
wards, futures, swap agreements, or 
collars involving currencies, interest 
or other rates, commodities, securities, 
indices, quantitative measures, or 
other financial or economic interests 
or property of any kind, or any pay-
ment or delivery that is dependent on 
the occurrence or nonoccurrence of any 
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event associated with a potential fi-
nancial, economic, or commercial con-
sequence (or any combination, per-
mutation, or derivative of such con-
tract or underlying interest). 

[63 FR 59394, Nov. 3, 1998] 

§ 240.3b–13 Definition of eligible OTC 
derivative instrument. 

(a) Except as otherwise provided in 
paragraph (b) of this section, the term 
eligible OTC derivative instrument means 
any contract, agreement, or trans-
action that: 

(1) Provides, in whole or in part, on a 
firm or contingent basis, for the pur-
chase or sale of, or is based on the 
value of, or any interest in, one or 
more commodities, securities, cur-
rencies, interest or other rates, indices, 
quantitative measures, or other finan-
cial or economic interests or property 
of any kind; or 

(2) Involves any payment or delivery 
that is dependent on the occurrence or 
nonoccurrence of any event associated 
with a potential financial, economic, 
or commercial consequence; or 

(3) Involves any combination or per-
mutation of any contract, agreement, 
or transaction or underlying interest, 
property, or event described in para-
graphs (a)(1) or (a)(2) of this section. 

(b) The term eligible OTC derivative in-
strument does not include any contract, 
agreement, or transaction that: 

(1) Provides for the purchase or sale 
of a security, on a firm basis, unless: 

(i) The settlement date for such pur-
chase or sale occurs at least one year 
following the trade date or, in the case 
of an eligible forward contract, at least 
four months following the trade date; 
or 

(ii) The material economic features 
of the contract, agreement, or trans-
action consist primarily of features of 
a type described in paragraph (a) of 
this section other than the provision 
for the purchase or sale of a security 
on a firm basis; or 

(2) Provides, in whole or in part, on a 
firm or contingent basis, for the pur-
chase or sale of, or is based on the 
value of, or any interest in, any secu-
rity (or group or index of securities), 
and is: 

(i) Listed on, or traded on or through, 
a national securities exchange or reg-

istered national securities association, 
or facility or market thereof; or 

(ii) Except as otherwise determined 
by the Commission by order pursuant 
to § 240.15a–1(b)(2), one of a class of fun-
gible instruments that are standard-
ized as to their material economic 
terms. 

(c) The Commission may issue an 
order pursuant to § 240.15a–1(b)(3) clari-
fying whether certain contracts, agree-
ments, or transactions are within the 
scope of eligible OTC derivative instru-
ment. 

(d) For purposes of this section, the 
term eligible forward contract means a 
forward contract that provides for the 
purchase or sale of a security other 
than a government security, provided 
that, if such contract provides for the 
purchase or sale of margin stock (as de-
fined in Regulation U of the Regula-
tions of the Board of Governors of the 
Federal Reserve System, 12 CFR Part 
221), such contract either: 

(1) Provides for the purchase or sale 
of such stock by the issuer thereof (or 
an affiliate that is not a bank or a 
broker or dealer); or 

(2) Provides for the transfer of trans-
action collateral in an amount that 
would satisfy the requirements, if any, 
that would be applicable assuming the 
OTC derivatives dealer party to such 
transaction were not eligible for the 
exemption from Regulation T of the 
Regulations of the Board of Governors 
of the Federal Reserve System, 12 CFR 
part 220, set forth in § 240.36a1–1. 

[63 FR 59395, Nov. 3, 1998] 

§ 240.3b–14 Definition of cash manage-
ment securities activities. 

The term cash management securities 
activities means securities activities 
that are limited to transactions involv-
ing: 

(a) Any taking possession of, and any 
subsequent sale or disposition of, col-
lateral provided by a counterparty, or 
any acquisition of, and any subsequent 
sale or disposition of, collateral to be 
provided to a counterparty, in connec-
tion with any securities activities of 
the dealer permitted under § 240.15a–1 
or any non-securities activities of the 
dealer that involve eligible OTC deriva-
tive instruments or other financial in-
struments; 
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(b) Cash management, in connection 
with any securities activities of the 
dealer permitted under § 240.15a–1 or 
any non-securities activities of the 
dealer that involve eligible OTC deriva-
tive instruments or other financial in-
struments; or 

(c) Financing of positions of the deal-
er acquired in connection with any se-
curities activities of the dealer per-
mitted under § 240.15a–1 or any non-se-
curities activities that involve eligible 
OTC derivative instruments or other fi-
nancial instruments. 

[63 FR 59395, Nov. 3, 1998] 

§ 240.3b–15 Definition of ancillary 
portfolio management securities ac-
tivities. 

(a) The term ancillary portfolio man-
agement securities activities means secu-
rities activities that: 

(1) Are limited to transactions in 
connection with: 

(i) Dealer activities in eligible OTC 
derivative instruments; 

(ii) The issuance of securities by the 
dealer; or 

(iii) Such other securities activities 
that the Commission designates by 
order pursuant to § 240.15a–1(b)(1); and 

(2) Are conducted for the purpose of 
reducing the market or credit risk of 
the dealer or consist of incidental trad-
ing activities for portfolio manage-
ment purposes; and 

(3) Are limited to risk exposures 
within the market, credit, leverage, 
and liquidity risk parameters set forth 
in: 

(i) The trading authorizations grant-
ed to the associated person (or to the 
supervisor of such associated person) 
who executes a particular transaction 
for, or on behalf of, the dealer; and 

(ii) The written guidelines approved 
by the governing body of the dealer and 
included in the internal risk manage-
ment control system for the dealer pur-
suant to § 240.15c3–4; and 

(4) Are conducted solely by one or 
more associated persons of the dealer 
who perform substantial duties for, or 
on behalf of, the dealer in connection 
with its dealer activities in eligible 
OTC derivative instruments. 

(b) The Commission may issue an 
order pursuant to § 240.15a–1(b)(4) clari-
fying whether certain securities activi-

ties are within the scope of ancillary 
portfolio management securities ac-
tivities. 

[63 FR 59395, Nov. 3, 1998] 

§ 240.3b–16 Definitions of terms used 
in Section 3(a)(1) of the Act. 

(a) An organization, association, or 
group of persons shall be considered to 
constitute, maintain, or provide ‘‘a 
market place or facilities for bringing 
together purchasers and sellers of secu-
rities or for otherwise performing with 
respect to securities the functions com-
monly performed by a stock ex-
change,’’ as those terms are used in 
section 3(a)(1) of the Act, (15 U.S.C. 
78c(a)(1)), if such organization, associa-
tion, or group of persons: 

(1) Brings together the orders for se-
curities of multiple buyers and sellers; 
and 

(2) Uses established, non-discre-
tionary methods (whether by providing 
a trading facility or by setting rules) 
under which such orders interact with 
each other, and the buyers and sellers 
entering such orders agree to the terms 
of a trade. 

(b) An organization, association, or 
group of persons shall not be consid-
ered to constitute, maintain, or pro-
vide ‘‘a market place or facilities for 
bringing together purchasers and sell-
ers of securities or for otherwise per-
forming with respect to securities the 
functions commonly performed by a 
stock exchange,’’ solely because such 
organization, association, or group of 
persons engages in one or more of the 
following activities: 

(1) Routes orders to a national secu-
rities exchange, a market operated by 
a national securities association, or a 
broker-dealer for execution; or 

(2) Allows persons to enter orders for 
execution against the bids and offers of 
a single dealer; and 

(i) As an incidental part of these ac-
tivities, matches orders that are not 
displayed to any person other than the 
dealer and its employees; or 

(ii) In the course of acting as a mar-
ket maker registered with a self-regu-
latory organization, displays the limit 
orders of such market maker’s, or 
other broker-dealer’s, customers; and 

(A) Matches customer orders with 
such displayed limit orders; and 
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(B) As an incidental part of its mar-
ket making activities, crosses or 
matches orders that are not displayed 
to any person other than the market 
maker and its employees. 

(c) For purposes of this section the 
term order means any firm indication 
of a willingness to buy or sell a secu-
rity, as either principal or agent, in-
cluding any bid or offer quotation, 
market order, limit order, or other 
priced order. 

(d) For the purposes of this section, 
the terms bid and offer shall have the 
same meaning as under § 242.600 of this 
chapter. 

(e) The Commission may condi-
tionally or unconditionally exempt any 
organization, association, or group of 
persons from the definition in para-
graph (a) of this section. 

[63 FR 70918, Dec. 22, 1998, as amended at 70 
FR 37617, June 29, 2005] 

§ 240.3b–17 [Reserved] 

§ 240.3b–18 Definitions of terms used 
in Section 3(a)(5) of the Act. 

For the purposes of section 3(a)(5)(C) 
of the Act (15 U.S.C. 78c(a)(5)(C): 

(a) The term affiliate means any com-
pany that controls, is controlled by, or 
is under common control with another 
company. 

(b) The term consumer-related receiv-
able means any obligation incurred by 
any natural person to pay money aris-
ing out of a transaction in which the 
money, property, insurance, or services 
(being purchased) are primarily for per-
sonal, family, or household purposes. 

(c) The term member as it relates to 
the term ‘‘syndicate of banks’’ means a 
bank that is a participant in a syn-
dicate of banks and together with its 
affiliates, other than its broker or deal-
er affiliates, originates no less than 
10% of the value of the obligations in a 
pool of obligations used to back the se-
curities issued through a grantor trust 
or other separate entity. 

(d) The term obligation means any 
note, draft, acceptance, loan, lease, re-
ceivable, or other evidence of indebted-
ness that is not a security issued by a 
person other than the bank. 

(e) The term originated means: 
(1) Funding an obligation at the time 

that the obligation is created; or 

(2) Initially approving and under-
writing the obligation, or initially 
agreeing to purchase the obligation, 
provided that: 

(i) The obligation conforms to the 
underwriting standards or is evidenced 
by the loan documents of the bank or 
its affiliates, other than its broker or 
dealer affiliates; and 

(ii) The bank or its affiliates, other 
than its broker or dealer affiliates, 
fund the obligation in a timely man-
ner, not to exceed six months after the 
obligation is created. 

(f) The term pool means more than 
one obligation or type of obligation 
grouped together to provide collateral 
for a securities offering. 

(g) The term predominantly originated 
means that no less than 85% of the 
value of the obligations in any pool 
were originated by: 

(1) The bank or its affiliates, other 
than its broker or dealer affiliates; or 

(2) Banks that are members of a syn-
dicate of banks and affiliates of such 
banks, other than their broker or deal-
er affiliates, if the obligations or pool 
of obligations consist of mortgage obli-
gations or consumer-related receiv-
ables. 

(3) For this purpose, the bank and its 
affiliates include any financial institu-
tion with which the bank or its affili-
ates have merged but does not include 
the purchase of a pool of obligations or 
the purchase of a line of business. 

(h) The term syndicate of banks means 
a group of banks that acts jointly, on a 
temporary basis, to issue through a 
grantor trust or other separate entity, 
securities backed by obligations origi-
nated by each of the individual banks 
or their affiliates, other than their 
broker or dealer affiliates. 

[68 FR 8700, Feb. 24, 2003] 

§ 240.3b–19 Definition of ‘‘issuer’’ in 
section 3(a)(8) of the Act in relation 
to asset-backed securities. 

The following applies with respect to 
asset-backed securities under the Act. 
Terms used in this section have the 
same meaning as in Item 1101 of Regu-
lation AB (§ 229.1101 of this chapter). 

(a) The depositor for the asset-backed 
securities acting solely in its capacity 
as depositor to the issuing entity is the 
‘‘issuer’’ for purposes of the asset- 
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backed securities of that issuing enti-
ty. 

(b) The person acting in the capacity 
as the depositor specified in paragraph 
(a) of this section is a different 
‘‘issuer’’ from that same person acting 
as a depositor for another issuing enti-
ty or for purposes of that person’s own 
securities. 

[70 FR 1620, Jan. 7, 2005] 

CLEARING OF SECURITY-BASED SWAPS 

§ 240.3Ca–1 Stay of clearing require-
ment and review by the Commis-
sion. 

(a) After making a determination 
pursuant to a clearing agency’s secu-
rity-based swap submission that a se-
curity-based swap, or any group, cat-
egory, type or class of security-based 
swaps, is required to be cleared, the 
Commission, on application of a 
counterparty to a security-based swap 
or on the Commission’s own initiative, 
may stay the clearing requirement 
until the Commission completes a re-
view of the terms of the security-based 
swap (or group, category, type, or class 
of security-based swaps) and the clear-
ing of the security-based swap (or 
group, category, type, or class of secu-
rity-based swaps) by the clearing agen-
cy that has accepted it for clearing. 

(b) A counterparty to a security- 
based swap applying for a stay of the 
clearing requirement for a security- 
based swap (or group, category, type, 
or class of security-based swaps) shall 
submit a written statement to the 
Commission that includes: 

(1) A request for a stay of the clear-
ing requirement; 

(2) The identity of the counterparties 
to the security-based swap and a con-
tact at the counterparty requesting the 
stay; 

(3) The identity of the clearing agen-
cy clearing the security-based swap; 

(4) The terms of the security-based 
swap subject to the clearing require-
ment and a description of the clearing 
arrangement; and 

(5) Reasons why such stay should be 
granted and why the security-based 
swap should not be subject to a clear-
ing requirement, specifically address-
ing the same factors a clearing agency 

must address in its security-based-swap 
submission pursuant to § 240.19b–4(o)(3). 

(c) A stay of the clearing require-
ment may be granted with respect to a 
security-based swap, or the group, cat-
egory, type, or class of security-based 
swaps, as determined by the Commis-
sion. 

(d) The Commission’s review shall in-
clude a quantitative and qualitative as-
sessment of the factors specified in 
§ 240.19b–4(o)(3). Any clearing agency 
that has accepted for clearing a secu-
rity-based swap, or any group, cat-
egory, type or class of security-based 
swaps, that is subject to the stay of the 
clearing requirement shall provide in-
formation requested by the Commis-
sion as necessary to assess any of the 
factors it determines to be appropriate 
in the course of its review. 

(e) Upon completion of its review, the 
Commission may: 

(1) Determine, subject to any terms 
and conditions that the Commission 
determines to be appropriate in the 
public interest, that the security-based 
swap, or group, category, type, or class 
of security-based swaps must be 
cleared; or 

(2) Determine that the clearing re-
quirement will not apply to the secu-
rity-based swap, or group, category, 
type, or class of security-based swaps, 
but clearing may continue on a non- 
mandatory basis. 

[77 FR 41647, July 13, 2012] 

§ 240.3Ca–2 Submission of security- 
based swaps for clearing. 

Pursuant to section 3C(a)(1) of the 
Act (15 U.S.C. 78c–3(a)(1)), it shall be 
unlawful for any person to engage in a 
security-based swap unless that person 
submits such security-based swap for 
clearing to a clearing agency that is 
registered under this Act or a clearing 
agency that is exempt from registra-
tion under the Act if the security-based 
swap is required to be cleared. The 
phrase submits such security-based swap 
for clearing to a clearing agency in the 
clearing requirement of Section 
3C(a)(1) of the Act shall mean that the 
security-based swap will be submitted 
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