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other disposition of substantially all 
the assets of the registrant, a fee of 
one-fiftieth of one percent of the aggre-
gate of the cash and the value of the 
securities (other than its own) and 
other property to be received by the 
registrant. In the case of a disposition 
in which the registrant will not receive 
any property, such as at liquidation or 
spin-off, the fee shall be one-fiftieth of 
one percent of the aggregate of the 
cash and the value of the securities and 
other property to be distributed to se-
curity holders. 

(i) The value of the securities to be 
received (or distributed in the case of a 
spin-off or liquidation) shall be based 
upon the market value of such securi-
ties as established in accordance with 
paragraph (a)(4) of this section. 

(ii) The value of other property shall 
be a bona fide estimate of the fair mar-
ket value of such property. 

(3) Where two or more companies are 
involved in the transaction, each shall 
pay a proportionate share of such fee, 
determined by the persons involved. 

(4) Notwithstanding the above, the 
fee required by this paragraph (c) shall 
not be payable for a proxy statement 
filed by a company registered under 
the Investment Company Act of 1940. 

(d) Section 14(d)(1) filings. At the time 
of filing such statement as the Com-
mission may require pursuant to sec-
tion 14(d)(1) of the Act, a fee of one-fif-
tieth of one percent of the aggregate of 
the cash or of the value of the securi-
ties or other property offered by the 
bidder. Where the bidder is offering se-
curities or other non-cash consider-
ation for some or all of the securities 
to be acquired, whether or not in com-
bination with a cash payment for the 
same securities, the value of the con-
sideration to be offered for such securi-
ties shall be based upon the market 
value of the securities to be received 
by the bidder as established in accord-
ance with paragraph (a)(4) of this sec-
tion. 

[51 FR 2476, Jan. 17, 1986, as amended at 58 
FR 14682, Mar. 18, 1993; 61 FR 49959, Sept. 24, 
1996; 73 FR 17813, Apr. 1, 2008] 

§ 240.0–12 Commission procedures for 
filing applications for orders for ex-
emptive relief under Section 36 of 
the Exchange Act. 

(a) The application shall be in writ-
ing in the form of a letter, must in-
clude any supporting documents nec-
essary to make the application com-
plete, and otherwise must comply with 
§ 240.0–3. All applications must be sub-
mitted to the Office of the Secretary of 
the Commission. Requestors may seek 
confidential treatment of their applica-
tions to the extent provided under 
§ 200.81 of this chapter. If an application 
is incomplete, the Commission, 
through the Division handling the ap-
plication, may request that the appli-
cation be withdrawn unless the appli-
cant can justify, based on all the facts 
and circumstances, why supporting 
materials have not been submitted and 
undertakes to submit the omitted ma-
terials promptly. 

(b) An applicant may submit a re-
quest electronically. The electronic 
mailbox to use for these applications is 
described on the Commission’s Web 
site at http://www.sec.gov in the ‘‘Ex-
change Act Exemptive Applications’’ 
section. In the event the electronic 
mailbox is revised in the future, appli-
cants can find the appropriate mailbox 
by accessing the ‘‘Electronic Mailboxes 
at the Commission’’ section. 

(c) An applicant also may submit a 
request in paper format. Five copies of 
every paper application and every 
amendment to such an application 
must be submitted to the Office of the 
Secretary at 100 F Street, NE., Wash-
ington, DC 20549–1090. Applications 
must be on white paper no larger than 
81⁄2 by 11 inches in size. The left margin 
of applications must be at least 11⁄2 
inches wide, and if the application is 
bound, it must be bound on the left 
side. All typewritten or printed mate-
rial must be on one side of the paper 
only and must be set forth in black ink 
so as to permit photocopying. 

(d) Every application (electronic or 
paper) must contain the name, address 
and telephone number of each appli-
cant and the name, address, and tele-
phone number of a person to whom any 
questions regarding the application 
should be directed. The Commission 
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will not consider hypothetical or anon-
ymous requests for exemptive relief. 
Each applicant shall state the basis for 
the relief sought, and identify the an-
ticipated benefits for investors and any 
conditions or limitations the applicant 
believes would be appropriate for the 
protection of investors. Applicants 
should also cite to and discuss applica-
ble precedent. 

(e) Amendments to the application 
should be prepared and submitted as 
set forth in these procedures and 
should be marked to show what 
changes have been made. 

(f) After the filing is complete, the 
applicable Division will review the ap-
plication. Once all questions and issues 
have been answered to the satisfaction 
of the Division, the staff will make an 
appropriate recommendation to the 
Commission. After consideration of the 
recommendation by the Commission, 
the Commission’s Office of the Sec-
retary will issue an appropriate re-
sponse and will notify the applicant. If 
the application pertains to a section of 
the Exchange Act pursuant to which 
the Commission has delegated its au-
thority to the appropriate Division, the 
Division Director or his or her designee 
will issue an appropriate response and 
notify the applicant. 

(g) The Commission, in its sole dis-
cretion, may choose to publish in the 
FEDERAL REGISTER a notice that the 
application has been submitted. The 
notice would provide that any person 
may, within the period specified there-
in, submit to the Commission any in-
formation that relates to the Commis-
sion action requested in the applica-
tion. The notice also would indicate 
the earliest date on which the Commis-
sion would take final action on the ap-
plication, but in no event would such 
action be taken earlier than 25 days 
following publication of the notice in 
the FEDERAL REGISTER. 

(h) The Commission may, in its sole 
discretion, schedule a hearing on the 
matter addressed by the application. 

[63 FR 8102, Feb. 18. 1998, as amended at 73 
FR 973, Jan. 4, 2008; 76 FR 43891, July 22, 2011] 

§ 240.3a1–1 Exemption from the defini-
tion of ‘‘Exchange’’ under Section 
3(a)(1) of the Act. 

(a) An organization, association, or 
group of persons shall be exempt from 
the definition of the term ‘‘exchange’’ 
under section 3(a)(1) of the Act, (15 
U.S.C. 78c(a)(1)), if such organization, 
association, or group of persons: 

(1) Is operated by a national securi-
ties association; 

(2) Is in compliance with Regulation 
ATS, 17 CFR 242.300 through 242.303; or 

(3) Pursuant to paragraph (a) of 
§ 242.301 of Regulation ATS, 17 CFR 
242.301(a), is not required to comply 
with Regulation ATS, 17 CFR 242.300 
through 242.303. 

(b) Notwithstanding paragraph (a) of 
this section, an organization, associa-
tion, or group of persons shall not be 
exempt under this section from the def-
inition of ‘‘exchange,’’ if: 

(1) During three of the preceding four 
calendar quarters such organization, 
association, or group of persons had: 

(i) Fifty percent or more of the aver-
age daily dollar trading volume in any 
security and five percent or more of 
the average daily dollar trading vol-
ume in any class of securities; or 

(ii) Forty percent or more of the av-
erage daily dollar trading volume in 
any class of securities; and 

(2) The Commission determines, after 
notice to the organization, association, 
or group of persons, and an opportunity 
for such organization, association, or 
group of persons to respond, that such 
an exemption would not be necessary 
or appropriate in the public interest or 
consistent with the protection of inves-
tors taking into account the require-
ments for exchange registration under 
section 6 of the Act, (15 U.S.C. 78f), and 
the objectives of the national market 
system under section 11A of the Act, 
(15 U.S.C 78k–1). 

(3) For purposes of paragraph (b) of 
this section, each of the following shall 
be considered a ‘‘class of securities’’: 

(i) Equity securities, which shall 
have the same meaning as in § 240.3a11– 
1; 

(ii) Listed options, which shall mean 
any options traded on a national secu-
rities exchange or automated facility 
of a national securities exchange; 
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