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(3) Submission of the report (or docu-
mentation) by the independent ac-
countant as described in paragraphs 
(b)(1) and (b)(2) of this section shall not 
replace, or otherwise satisfy the need 
for, the newly engaged and former ac-
countants’ letters under Items 
304(a)(2)(D) and 304(a)(3) of Regulation 
S–K, §§ 229.304(a)(2)(D) and 229.304(a)(3) 
of this chapter, respectively, and shall 
not limit, reduce, or affect in any way 
the independent accountant’s obliga-
tions to comply fully with all other 
legal and professional responsibilities, 
including, without limitation, those 
under generally accepted auditing 
standards and the rules or interpreta-
tions of the Commission that modify or 
supplement those auditing standards. 

(c) A notice or report submitted to 
the Office of the Chief Accountant in 
accordance with paragraphs (a) and (b) 
of this section shall be deemed to be an 
investigative record and shall be non- 
public and exempt from disclosure pur-
suant to the Freedom of Information 
Act to the same extent and for the 
same periods of time that the Commis-
sion’s investigative records are non- 
public and exempt from disclosure 
under, among other applicable provi-
sions, 5 U.S.C. 552(b)(7) and § 200.80(b)(7) 
of this chapter. Nothing in this para-
graph, however, shall relieve, limit, 
delay, or affect in any way, the obliga-
tion of any issuer or any independent 
accountant to make all public disclo-
sures required by law, by any Commis-
sion disclosure item, rule, report, or 
form, or by any applicable accounting, 
auditing, or professional standard. 

INSTRUCTION TO PARAGRAPH (c): Issuers and 
independent accountants may apply for addi-
tional bases for confidential treatment for a 
notice, report, or part thereof, in accordance 
with § 200.83 of this chapter. That section in-
dicates, in part, that any person who, pursu-
ant to any requirement of law, submits any 
information or causes or permits any infor-
mation to be submitted to the Commission, 
may request that the Commission afford it 
confidential treatment by reason of personal 
privacy or business confidentiality, or for 
any other reason permitted by Federal law. 

[62 FR 12749, Mar. 18, 1997, as amended at 73 
FR 973, Jan. 4, 2008] 

§ 240.10A–2 Auditor independence. 
It shall be unlawful for an auditor 

not to be independent under § 210.2– 

01(c)(2)(iii)(B), (c)(4), (c)(6), (c)(7), and 
§ 210.2–07. 

[68 FR 6048, Feb. 5, 2003] 

§ 240.10A–3 Listing standards relating 
to audit committees. 

(a) Pursuant to section 10A(m) of the 
Act (15 U.S.C. 78j–1(m)) and section 3 of 
the Sarbanes-Oxley Act of 2002 (15 
U.S.C. 7202): 

(1) National securities exchanges. The 
rules of each national securities ex-
change registered pursuant to section 6 
of the Act (15 U.S.C. 78f) must, in ac-
cordance with the provisions of this 
section, prohibit the initial or contin-
ued listing of any security of an issuer 
that is not in compliance with the re-
quirements of any portion of paragraph 
(b) or (c) of this section. 

(2) National securities associations. The 
rules of each national securities asso-
ciation registered pursuant to section 
15A of the Act (15 U.S.C. 78o–3) must, in 
accordance with the provisions of this 
section, prohibit the initial or contin-
ued listing in an automated inter-deal-
er quotation system of any security of 
an issuer that is not in compliance 
with the requirements of any portion 
of paragraph (b) or (c) of this section. 

(3) Opportunity to cure defects. The 
rules required by paragraphs (a)(1) and 
(a)(2) of this section must provide for 
appropriate procedures for a listed 
issuer to have an opportunity to cure 
any defects that would be the basis for 
a prohibition under paragraph (a) of 
this section, before the imposition of 
such prohibition. Such rules also may 
provide that if a member of an audit 
committee ceases to be independent in 
accordance with the requirements of 
this section for reasons outside the 
member’s reasonable control, that per-
son, with notice by the issuer to the 
applicable national securities exchange 
or national securities association, may 
remain an audit committee member of 
the listed issuer until the earlier of the 
next annual shareholders meeting of 
the listed issuer or one year from the 
occurrence of the event that caused the 
member to be no longer independent. 

(4) Notification of noncompliance. The 
rules required by paragraphs (a)(1) and 
(a)(2) of this section must include a re-
quirement that a listed issuer must no-
tify the applicable national securities 
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exchange or national securities asso-
ciation promptly after an executive of-
ficer of the listed issuer becomes aware 
of any material noncompliance by the 
listed issuer with the requirements of 
this section. 

(5) Implementation. (i) The rules of 
each national securities exchange or 
national securities association meeting 
the requirements of this section must 
be operative, and listed issuers must be 
in compliance with those rules, by the 
following dates: 

(A) July 31, 2005 for foreign private 
issuers and smaller reporting compa-
nies (as defined in § 240.12b–2); and 

(B) For all other listed issuers, the 
earlier of the listed issuer’s first an-
nual shareholders meeting after Janu-
ary 15, 2004, or October 31, 2004. 

(ii) Each national securities ex-
change and national securities associa-
tion must provide to the Commission, 
no later than July 15, 2003, proposed 
rules or rule amendments that comply 
with this section. 

(iii) Each national securities ex-
change and national securities associa-
tion must have final rules or rule 
amendments that comply with this sec-
tion approved by the Commission no 
later than December 1, 2003. 

(b) Required standards—(1) Independ-
ence. (i) Each member of the audit com-
mittee must be a member of the board 
of directors of the listed issuer, and 
must otherwise be independent; pro-
vided that, where a listed issuer is one 
of two dual holding companies, those 
companies may designate one audit 
committee for both companies so long 
as each member of the audit com-
mittee is a member of the board of di-
rectors of at least one of such dual 
holding companies. 

(ii) Independence requirements for non- 
investment company issuers. In order to 
be considered to be independent for 
purposes of this paragraph (b)(1), a 
member of an audit committee of a 
listed issuer that is not an investment 
company may not, other than in his or 
her capacity as a member of the audit 
committee, the board of directors, or 
any other board committee: 

(A) Accept directly or indirectly any 
consulting, advisory, or other compen-
satory fee from the issuer or any sub-
sidiary thereof, provided that, unless 

the rules of the national securities ex-
change or national securities associa-
tion provide otherwise, compensatory 
fees do not include the receipt of fixed 
amounts of compensation under a re-
tirement plan (including deferred com-
pensation) for prior service with the 
listed issuer (provided that such com-
pensation is not contingent in any way 
on continued service); or 

(B) Be an affiliated person of the 
issuer or any subsidiary thereof. 

(iii) Independence requirements for in-
vestment company issuers. In order to be 
considered to be independent for pur-
poses of this paragraph (b)(1), a mem-
ber of an audit committee of a listed 
issuer that is an investment company 
may not, other than in his or her ca-
pacity as a member of the audit com-
mittee, the board of directors, or any 
other board committee: 

(A) Accept directly or indirectly any 
consulting, advisory, or other compen-
satory fee from the issuer or any sub-
sidiary thereof, provided that, unless 
the rules of the national securities ex-
change or national securities associa-
tion provide otherwise, compensatory 
fees do not include the receipt of fixed 
amounts of compensation under a re-
tirement plan (including deferred com-
pensation) for prior service with the 
listed issuer (provided that such com-
pensation is not contingent in any way 
on continued service); or 

(B) Be an ‘‘interested person’’ of the 
issuer as defined in section 2(a)(19) of 
the Investment Company Act of 1940 (15 
U.S.C. 80a–2(a)(19)). 

(iv) Exemptions from the independence 
requirements. (A) For an issuer listing 
securities pursuant to a registration 
statement under section 12 of the Act 
(15 U.S.C. 78l), or for an issuer that has 
a registration statement under the Se-
curities Act of 1933 (15 U.S.C. 77a et 
seq.) covering an initial public offering 
of securities to be listed by the issuer, 
where in each case the listed issuer was 
not, immediately prior to the effective 
date of such registration statement, re-
quired to file reports with the Commis-
sion pursuant to section 13(a) or 15(d) 
of the Act (15 U.S.C. 78m(a) or 78o(d)): 

(1) All but one of the members of the 
listed issuer’s audit committee may be 
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exempt from the independence require-
ments of paragraph (b)(1)(ii) of this sec-
tion for 90 days from the date of effec-
tiveness of such registration state-
ment; and 

(2) A minority of the members of the 
listed issuer’s audit committee may be 
exempt from the independence require-
ments of paragraph (b)(1)(ii) of this sec-
tion for one year from the date of effec-
tiveness of such registration state-
ment. 

(B) An audit committee member that 
sits on the board of directors of a listed 
issuer and an affiliate of the listed 
issuer is exempt from the requirements 
of paragraph (b)(1)(ii)(B) of this section 
if the member, except for being a direc-
tor on each such board of directors, 
otherwise meets the independence re-
quirements of paragraph (b)(1)(ii) of 
this section for each such entity, in-
cluding the receipt of only ordinary- 
course compensation for serving as a 
member of the board of directors, audit 
committee or any other board com-
mittee of each such entity. 

(C) An employee of a foreign private 
issuer who is not an executive officer of 
the foreign private issuer is exempt 
from the requirements of paragraph 
(b)(1)(ii) of this section if the employee 
is elected or named to the board of di-
rectors or audit committee of the for-
eign private issuer pursuant to the 
issuer’s governing law or documents, 
an employee collective bargaining or 
similar agreement or other home coun-
try legal or listing requirements. 

(D) An audit committee member of a 
foreign private issuer may be exempt 
from the requirements of paragraph 
(b)(1)(ii)(B) of this section if that mem-
ber meets the following requirements: 

(1) The member is an affiliate of the 
foreign private issuer or a representa-
tive of such an affiliate; 

(2) The member has only observer 
status on, and is not a voting member 
or the chair of, the audit committee; 
and 

(3) Neither the member nor the affil-
iate is an executive officer of the for-
eign private issuer. 

(E) An audit committee member of a 
foreign private issuer may be exempt 
from the requirements of paragraph 
(b)(1)(ii)(B) of this section if that mem-
ber meets the following requirements: 

(1) The member is a representative or 
designee of a foreign government or 
foreign governmental entity that is an 
affiliate of the foreign private issuer; 
and 

(2) The member is not an executive 
officer of the foreign private issuer. 

(F) In addition to paragraphs 
(b)(1)(iv)(A) through (E) of this section, 
the Commission may exempt from the 
requirements of paragraphs (b)(1)(ii) or 
(b)(1)(iii) of this section a particular re-
lationship with respect to audit com-
mittee members, as the Commission 
determines appropriate in light of the 
circumstances. 

(2) Responsibilities relating to registered 
public accounting firms. The audit com-
mittee of each listed issuer, in its ca-
pacity as a committee of the board of 
directors, must be directly responsible 
for the appointment, compensation, re-
tention and oversight of the work of 
any registered public accounting firm 
engaged (including resolution of dis-
agreements between management and 
the auditor regarding financial report-
ing) for the purpose of preparing or 
issuing an audit report or performing 
other audit, review or attest services 
for the listed issuer, and each such reg-
istered public accounting firm must re-
port directly to the audit committee. 

(3) Complaints. Each audit committee 
must establish procedures for: 

(i) The receipt, retention, and treat-
ment of complaints received by the 
listed issuer regarding accounting, in-
ternal accounting controls, or auditing 
matters; and 

(ii) The confidential, anonymous sub-
mission by employees of the listed 
issuer of concerns regarding question-
able accounting or auditing matters. 

(4) Authority to engage advisers. Each 
audit committee must have the author-
ity to engage independent counsel and 
other advisers, as it determines nec-
essary to carry out its duties. 

(5) Funding. Each listed issuer must 
provide for appropriate funding, as de-
termined by the audit committee, in 
its capacity as a committee of the 
board of directors, for payment of: 

(i) Compensation to any registered 
public accounting firm engaged for the 
purpose of preparing or issuing an 
audit report or performing other audit, 
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review or attest services for the listed 
issuer; 

(ii) Compensation to any advisers 
employed by the audit committee 
under paragraph (b)(4) of this section; 
and 

(iii) Ordinary administrative ex-
penses of the audit committee that are 
necessary or appropriate in carrying 
out its duties. 

(c) General exemptions. (1) At any time 
when an issuer has a class of securities 
that is listed on a national securities 
exchange or national securities asso-
ciation subject to the requirements of 
this section, the listing of other classes 
of securities of the listed issuer on a 
national securities exchange or na-
tional securities association is not sub-
ject to the requirements of this sec-
tion. 

(2) At any time when an issuer has a 
class of common equity securities (or 
similar securities) that is listed on a 
national securities exchange or na-
tional securities association subject to 
the requirements of this section, the 
listing of classes of securities of a di-
rect or indirect consolidated subsidiary 
or an at least 50% beneficially owned 
subsidiary of the issuer (except classes 
of equity securities, other than non- 
convertible, non-participating pre-
ferred securities, of such subsidiary) is 
not subject to the requirements of this 
section. 

(3) The listing of securities of a for-
eign private issuer is not subject to the 
requirements of paragraphs (b)(1) 
through (b)(5) of this section if the for-
eign private issuer meets the following 
requirements: 

(i) The foreign private issuer has a 
board of auditors (or similar body), or 
has statutory auditors, established and 
selected pursuant to home country 
legal or listing provisions expressly re-
quiring or permitting such a board or 
similar body; 

(ii) The board or body, or statutory 
auditors is required under home coun-
try legal or listing requirements to be 
either: 

(A) Separate from the board of direc-
tors; or 

(B) Composed of one or more mem-
bers of the board of directors and one 
or more members that are not also 
members of the board of directors; 

(iii) The board or body, or statutory 
auditors, are not elected by manage-
ment of such issuer and no executive 
officer of the foreign private issuer is a 
member of such board or body, or stat-
utory auditors; 

(iv) Home country legal or listing 
provisions set forth or provide for 
standards for the independence of such 
board or body, or statutory auditors, 
from the foreign private issuer or the 
management of such issuer; 

(v) Such board or body, or statutory 
auditors, in accordance with any appli-
cable home country legal or listing re-
quirements or the issuer’s governing 
documents, are responsible, to the ex-
tent permitted by law, for the appoint-
ment, retention and oversight of the 
work of any registered public account-
ing firm engaged (including, to the ex-
tent permitted by law, the resolution 
of disagreements between management 
and the auditor regarding financial re-
porting) for the purpose of preparing or 
issuing an audit report or performing 
other audit, review or attest services 
for the issuer; and 

(vi) The audit committee require-
ments of paragraphs (b)(3), (b)(4) and 
(b)(5) of this section apply to such 
board or body, or statutory auditors, to 
the extent permitted by law. 

(4) The listing of a security futures 
product cleared by a clearing agency 
that is registered pursuant to section 
17A of the Act (15 U.S.C. 78q–1) or that 
is exempt from the registration re-
quirements of section 17A pursuant to 
paragraph (b)(7)(A) of such section is 
not subject to the requirements of this 
section. 

(5) The listing of a standardized op-
tion, as defined in § 240.9b–1(a)(4), issued 
by a clearing agency that is registered 
pursuant to section 17A of the Act (15 
U.S.C. 78q–1) is not subject to the re-
quirements of this section. 

(6) The listing of securities of the fol-
lowing listed issuers are not subject to 
the requirements of this section: 

(i) Asset-Backed Issuers (as defined 
in § 229.1101 of this chapter); 

(ii) Unit investment trusts (as de-
fined in 15 U.S.C. 80a–4(2)); and 

(iii)Foreign governments (as defined 
in § 240.3b–4(a)). 
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(7) The listing of securities of a listed 
issuer is not subject to the require-
ments of this section if: 

(i) The listed issuer, as reflected in 
the applicable listing application, is or-
ganized as a trust or other unincor-
porated association that does not have 
a board of directors or persons acting 
in a similar capacity; and 

(ii) The activities of the listed issuer 
that is described in paragraph (c)(7)(i) 
of this section are limited to passively 
owning or holding (as well as admin-
istering and distributing amounts in 
respect of) securities, rights, collateral 
or other assets on behalf of or for the 
benefit of the holders of the listed se-
curities. 

(d) Disclosure. Any listed issuer 
availing itself of an exemption from 
the independence standards contained 
in paragraph (b)(1)(iv) of this section 
(except paragraph (b)(1)(iv)(B) of this 
section), the general exemption con-
tained in paragraph (c)(3) of this sec-
tion or the last sentence of paragraph 
(a)(3) of this section, must: 

(1) Disclose its reliance on the ex-
emption and its assessment of whether, 
and if so, how, such reliance would ma-
terially adversely affect the ability of 
the audit committee to act independ-
ently and to satisfy the other require-
ments of this section in any proxy or 
information statement for a meeting of 
shareholders at which directors are 
elected that is filed with the Commis-
sion pursuant to the requirements of 
section 14 of the Act (15 U.S.C. 78n); 
and 

(2) Disclose the information specified 
in paragraph (d)(1) of this section in, or 
incorporate such information by ref-
erence from such proxy or information 
statement filed with the Commission 
into, its annual report filed with the 
Commission pursuant to the require-
ments of section 13(a) or 15(d) of the 
Act (15 U.S.C. 78m(a) or 78o(d)). 

(e) Definitions. Unless the context 
otherwise requires, all terms used in 
this section have the same meaning as 
in the Act. In addition, unless the con-
text otherwise requires, the following 
definitions apply for purposes of this 
section: 

(1)(i) The term affiliate of, or a person 
affiliated with, a specified person, 
means a person that directly, or indi-

rectly through one or more inter-
mediaries, controls, or is controlled by, 
or is under common control with, the 
person specified. 

(ii)(A) A person will be deemed not to 
be in control of a specified person for 
purposes of this section if the person: 

(1) Is not the beneficial owner, di-
rectly or indirectly, of more than 10% 
of any class of voting equity securities 
of the specified person; and 

(2) Is not an executive officer of the 
specified person. 

(B) Paragraph (e)(1)(ii)(A) of this sec-
tion only creates a safe harbor position 
that a person does not control a speci-
fied person. The existence of the safe 
harbor does not create a presumption 
in any way that a person exceeding the 
ownership requirement in paragraph 
(e)(1)(ii)(A)(1) of this section controls 
or is otherwise an affiliate of a speci-
fied person. 

(iii) The following will be deemed to 
be affiliates: 

(A) An executive officer of an affil-
iate; 

(B) A director who also is an em-
ployee of an affiliate; 

(C) A general partner of an affiliate; 
and 

(D) A managing member of an affil-
iate. 

(iv) For purposes of paragraph 
(e)(1)(i) of this section, dual holding 
companies will not be deemed to be af-
filiates of or persons affiliated with 
each other by virtue of their dual hold-
ing company arrangements with each 
other, including where directors of one 
dual holding company are also direc-
tors of the other dual holding com-
pany, or where directors of one or both 
dual holding companies are also direc-
tors of the businesses jointly con-
trolled, directly or indirectly, by the 
dual holding companies (and, in each 
case, receive only ordinary-course com-
pensation for serving as a member of 
the board of directors, audit committee 
or any other board committee of the 
dual holding companies or any entity 
that is jointly controlled, directly or 
indirectly, by the dual holding compa-
nies). 

(2) In the case of foreign private 
issuers with a two-tier board system, 
the term board of directors means the 
supervisory or non-management board. 
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(3) In the case of a listed issuer that 
is a limited partnership or limited li-
ability company where such entity 
does not have a board of directors or 
equivalent body, the term board of di-
rectors means the board of directors of 
the managing general partner, man-
aging member or equivalent body. 

(4) The term control (including the 
terms controlling, controlled by and 
under common control with) means the 
possession, direct or indirect, of the 
power to direct or cause the direction 
of the management and policies of a 
person, whether through the ownership 
of voting securities, by contract, or 
otherwise. 

(5) The term dual holding companies 
means two foreign private issuers that: 

(i) Are organized in different national 
jurisdictions; 

(ii) Collectively own and supervise 
the management of one or more busi-
nesses which are conducted as a single 
economic enterprise; and 

(iii) Do not conduct any business 
other than collectively owning and su-
pervising such businesses and activities 
reasonably incidental thereto. 

(6) The term executive officer has the 
meaning set forth in § 240.3b–7. 

(7) The term foreign private issuer has 
the meaning set forth in § 240.3b–4(c). 

(8) The term indirect acceptance by a 
member of an audit committee of any 
consulting, advisory or other compen-
satory fee includes acceptance of such 
a fee by a spouse, a minor child or step-
child or a child or stepchild sharing a 
home with the member or by an entity 
in which such member is a partner, 
member, an officer such as a managing 
director occupying a comparable posi-
tion or executive officer, or occupies a 
similar position (except limited part-
ners, non-managing members and those 
occupying similar positions who, in 
each case, have no active role in pro-
viding services to the entity) and 
which provides accounting, consulting, 
legal, investment banking or financial 
advisory services to the issuer or any 
subsidiary of the issuer. 

(9) The terms listed and listing refer to 
securities listed on a national securi-
ties exchange or listed in an automated 
inter-dealer quotation system of a na-
tional securities association or to 
issuers of such securities. 

INSTRUCTIONS TO § 240.10A–3: 1. The require-
ments in paragraphs (b)(2) through (b)(5), 
(c)(3)(v) and (c)(3)(vi) of this section do not 
conflict with, and do not affect the applica-
tion of, any requirement or ability under a 
listed issuer’s governing law or documents or 
other home country legal or listing provi-
sions that requires or permits shareholders 
to ultimately vote on, approve or ratify such 
requirements. The requirements instead re-
late to the assignment of responsibility as 
between the audit committee and manage-
ment. In such an instance, however, if the 
listed issuer provides a recommendation or 
nomination regarding such responsibilities 
to shareholders, the audit committee of the 
listed issuer, or body performing similar 
functions, must be responsible for making 
the recommendation or nomination. 

2. The requirements in paragraphs (b)(2) 
through (b)(5), (c)(3)(v), (c)(3)(vi) and Instruc-
tion 1 of this section do not conflict with any 
legal or listing requirement in a listed 
issuer’s home jurisdiction that prohibits the 
full board of directors from delegating such 
responsibilities to the listed issuer’s audit 
committee or limits the degree of such dele-
gation. In that case, the audit committee, or 
body performing similar functions, must be 
granted such responsibilities, which can in-
clude advisory powers, with respect to such 
matters to the extent permitted by law, in-
cluding submitting nominations or rec-
ommendations to the full board. 

3. The requirements in paragraphs (b)(2) 
through (b)(5), (c)(3)(v) and (c)(3)(vi) of this 
section do not conflict with any legal or list-
ing requirement in a listed issuer’s home ju-
risdiction that vests such responsibilities 
with a government entity or tribunal. In 
that case, the audit committee, or body per-
forming similar functions, must be granted 
such responsibilities, which can include advi-
sory powers, with respect to such matters to 
the extent permitted by law. 

4. For purposes of this section, the deter-
mination of a person’s beneficial ownership 
must be made in accordance with § 240.13d–3. 

[68 FR 18818, Apr. 16, 2003, as amended at 70 
FR 1620, Jan. 7, 2005; 73 FR 973, Jan. 4, 2008] 

REQUIREMENTS UNDER SECTION 10C 

§ 240.10C–1 Listing standards relating 
to compensation committees. 

(a) Pursuant to section 10C(a) of the 
Act (15 U.S.C. 78j–3(a)) and section 952 
of the Dodd-Frank Wall Street Reform 
and Consumer Protection Act of 2010 
(Pub. L. 111–203, 124 Stat. 1900): 

(1) National securities exchanges. The 
rules of each national securities ex-
change registered pursuant to section 6 
of the Act (15 U.S.C. 78f), to the extent 
such national securities exchange lists 
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