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securities on behalf of beneficial own-
ers and deposits such securities for 
safekeeping with another bank, asso-
ciation or other entity that exercises 
fiduciary powers. 

(l) Solicitation. (1) The terms ‘‘solicit’’ 
and ‘‘solicitation’’ include: 

(i) Any request for a proxy whether 
or not accompanied by or included in a 
form of proxy: 

(ii) Any request to execute or not to 
execute, or to revoke, a proxy; or 

(iii) The furnishing of a form of proxy 
or other communication to security 
holders under circumstances reason-
ably calculated to result in the pro-
curement, withholding or revocation of 
a proxy. 

(2) The terms do not apply, however, 
to: 

(i) The furnishing of a form of proxy 
to a security holder upon the unsolic-
ited request of such security holder; 

(ii) The performance by the reg-
istrant of acts required by § 240.14a–7; 

(iii) The performance by any person 
of ministerial acts on behalf of a per-
son soliciting a proxy; or 

(iv) A communication by a security 
holder who does not otherwise engage 
in a proxy solicitation (other than a so-
licitation exempt under § 240.14a–2) 
stating how the security holder intends 
to vote and the reasons therefor, pro-
vided that the communication: 

(A) Is made by means of speeches in 
public forums, press releases, published 
or broadcast opinions, statements, or 
advertisements appearing in a broad-
cast media, or newspaper, magazine or 
other bona fide publication dissemi-
nated on a regular basis, 

(B) Is directed to persons to whom 
the security holder owes a fiduciary 
duty in connection with the voting of 
securities of a registrant held by the 
security holder, or 

(C) Is made in response to unsolicited 
requests for additional information 
with respect to a prior communication 
by the security holder made pursuant 
to this paragraph (l)(2)(iv). 

[51 FR 44275, Dec. 9, 1986, as amended at 52 
FR 23648, June 24, 1987; 53 FR 16405, May, 9, 
1988; 57 FR 48290, Oct. 22, 1992] 

§ 240.14a–2 Solicitations to which 
§ 240.14a–3 to § 240.14a–15 apply. 

Sections 240.14a–3 to 240.14a–15, ex-
cept as specified, apply to every solici-
tation of a proxy with respect to secu-
rities registered pursuant to section 12 
of the Act (15 U.S.C. 78l), whether or 
not trading in such securities has been 
suspended. To the extent specified 
below, certain of these sections also 
apply to roll-up transactions that do 
not involve an entity with securities 
registered pursuant to section 12 of the 
Act. 

(a) Sections 240.14a–3 to 240.14a–15 do 
not apply to the following: 

(1) Any solicitation by a person in re-
spect to securities carried in his name 
or in the name of his nominee (other-
wise than as voting trustee) or held in 
his custody, if such person— 

(i) Receives no commission or remu-
neration for such solicitation, directly 
or indirectly, other than reimburse-
ment of reasonable expenses, 

(ii) Furnishes promptly to the person 
solicited (or such person’s household in 
accordance with § 240.14a–3(e)(1)) a copy 
of all soliciting material with respect 
to the same subject matter or meeting 
received from all persons who shall fur-
nish copies thereof for such purpose 
and who shall, if requested, defray the 
reasonable expenses to be incurred in 
forwarding such material, and 

(iii) In addition, does no more than 
impartially instruct the person solic-
ited to forward a proxy to the person, if 
any, to whom the person solicited de-
sires to give a proxy, or impartially re-
quest from the person solicited instruc-
tions as to the authority to be con-
ferred by the proxy and state that a 
proxy will be given if no instructions 
are received by a certain date. 

(2) Any solicitation by a person in re-
spect of securities of which he is the 
beneficial owner; 

(3) Any solicitation involved in the 
offer and sale of securities registered 
under the Securities Act of 1933: Pro-
vided, That this paragraph shall not 
apply to securities to be issued in any 
transaction of the character specified 
in paragraph (a) of Rule 145 under that 
Act; 

(4) Any solicitation with respect to a 
plan of reorganization under Chapter 11 
of the Bankruptcy Reform Act of 1978, 
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as amended, if made after the entry of 
an order approving the written disclo-
sure statement concerning a plan of re-
organization pursuant to section 1125 
of said Act and after, or concurrently 
with, the transmittal of such disclo-
sure statement as required by section 
1125 of said Act; 

(5) [Reserved] 
(6) Any solicitation through the me-

dium of a newspaper advertisement 
which informs security holders of a 
source from which they may obtain 
copies of a proxy statement, form of 
proxy and any other soliciting material 
and does no more than: 

(i) Name the registrant, 
(ii) State the reason for the adver-

tisement, and 
(iii) Identify the proposal or pro-

posals to be acted upon by security 
holders. 

(b) Sections 240.14a–3 to 240.14a–6 
(other than paragraphs 14a–6(g) and 
14a–6(p)), § 240.14a–8, § 240.14a–10, and 
§§ 240.14a–12 to 240.14a–15 do not apply 
to the following: 

(1) Any solicitation by or on behalf of 
any person who does not, at any time 
during such solicitation, seek directly 
or indirectly, either on its own or an-
other’s behalf, the power to act as 
proxy for a security holder and does 
not furnish or otherwise request, or act 
on behalf of a person who furnishes or 
requests, a form of revocation, absten-
tion, consent or authorization. Pro-
vided, however, That the exemption set 
forth in this paragraph shall not apply 
to: 

(i) The registrant or an affiliate or 
associate of the registrant (other than 
an officer or director or any person 
serving in a similar capacity); 

(ii) An officer or director of the reg-
istrant or any person serving in a simi-
lar capacity engaging in a solicitation 
financed directly or indirectly by the 
registrant; 

(iii) An officer, director, affiliate or 
associate of a person that is ineligible 
to rely on the exemption set forth in 
this paragraph (other than persons 
specified in paragraph (b)(1)(i) of this 
section), or any person serving in a 
similar capacity; 

(iv) Any nominee for whose election 
as a director proxies are solicited; 

(v) Any person soliciting in opposi-
tion to a merger, recapitalization, reor-
ganization, sale of assets or other ex-
traordinary transaction recommended 
or approved by the board of directors of 
the registrant who is proposing or in-
tends to propose an alternative trans-
action to which such person or one of 
its affiliates is a party; 

(vi) Any person who is required to re-
port beneficial ownership of the reg-
istrant’s equity securities on a Sched-
ule 13D (§ 240.13d–101), unless such per-
son has filed a Schedule 13D and has 
not disclosed pursuant to Item 4 there-
to an intent, or reserved the right, to 
engage in a control transaction, or any 
contested solicitation for the election 
of directors; 

(vii) Any person who receives com-
pensation from an ineligible person di-
rectly related to the solicitation of 
proxies, other than pursuant to 
§ 240.14a–13; 

(viii) Where the registrant is an in-
vestment company registered under 
the Investment Company Act of 1940 (15 
U.S.C. 80a–1 et seq.), an ‘‘interested per-
son’’ of that investment company, as 
that term is defined in section 2(a)(19) 
of the Investment Company Act (15 
U.S.C. 80a–2); 

(ix) Any person who, because of a 
substantial interest in the subject mat-
ter of the solicitation, is likely to re-
ceive a benefit from a successful solici-
tation that would not be shared pro 
rata by all other holders of the same 
class of securities, other than a benefit 
arising from the person’s employment 
with the registrant; and 

(x) Any person acting on behalf of 
any of the foregoing. 

(2) Any solicitation made otherwise 
than on behalf of the registrant where 
the total number of persons solicited is 
not more than ten; 

(3) The furnishing of proxy voting ad-
vice by any person (the ‘‘advisor’’) to 
any other person with whom the advi-
sor has a business relationship, if: 

(i) The advisor renders financial ad-
vice in the ordinary course of his busi-
ness; 

(ii) The advisor discloses to the re-
cipient of the advice any significant re-
lationship with the registrant or any of 
its affiliates, or a security holder pro-
ponent of the matter on which advice 
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is given, as well as any material inter-
ests of the advisor in such matter; 

(iii) The advisor receives no special 
commission or remuneration for fur-
nishing the proxy voting advice from 
any person other than a recipient of 
the advice and other persons who re-
ceive similar advice under this sub-
section; and 

(iv) The proxy voting advice is not 
furnished on behalf of any person solic-
iting proxies or on behalf of a partici-
pant in an election subject to the pro-
visions of § 240.14a–12(c); and 

(4) Any solicitation in connection 
with a roll-up transaction as defined in 
Item 901(c) of Regulation S-K (§ 229.901 
of this chapter) in which the holder of 
a security that is the subject of a pro-
posed roll-up transaction engages in 
preliminary communications with 
other holders of securities that are the 
subject of the same limited partnership 
roll-up transaction for the purpose of 
determining whether to solicit proxies, 
consents, or authorizations in opposi-
tion to the proposed limited partner-
ship roll-up transaction; provided, how-
ever, that: 

(i) This exemption shall not apply to 
a security holder who is an affiliate of 
the registrant or general partner or 
sponsor; and 

(ii) This exemption shall not apply to 
a holder of five percent (5%) or more of 
the outstanding securities of a class 
that is the subject of the proposed roll- 
up transaction who engages in the 
business of buying and selling limited 
partnership interests in the secondary 
market unless that holder discloses to 
the persons to whom the communica-
tions are made such ownership interest 
and any relations of the holder to the 
parties of the transaction or to the 
transaction itself, as required by 
§ 240.14a–6(n)(1) and specified in the No-
tice of Exempt Preliminary Roll-up 
Communication (§ 240.14a–104). If the 
communication is oral, this disclosure 
may be provided to the security holder 
orally. Whether the communication is 
written or oral, the notice required by 
§ 240.14a–6(n) and § 240.14a–104 shall be 
furnished to the Commission. 

(5) Publication or distribution by a 
broker or a dealer of a research report 
in accordance with Rule 138 (§ 230.138 of 
this chapter) or Rule 139 (§ 230.139 of 

this chapter) during a transaction in 
which the broker or dealer or its affil-
iate participates or acts in a an advi-
sory role. 

(6) Any solicitation by or on behalf of 
any person who does not seek directly 
or indirectly, either on its own or an-
other’s behalf, the power to act as 
proxy for a shareholder and does not 
furnish or otherwise request, or act on 
behalf of a person who furnishes or re-
quests, a form of revocation, absten-
tion, consent, or authorization in an 
electronic shareholder forum that is es-
tablished, maintained or operated pur-
suant to the provisions of § 240.14a–17, 
provided that the solicitation is made 
more than 60 days prior to the date an-
nounced by a registrant for its next an-
nual or special meeting of share-
holders. If the registrant announces 
the date of its next annual or special 
meeting of shareholders less than 60 
days before the meeting date, then the 
solicitation may not be made more 
than two days following the date of the 
registrant’s announcement of the 
meeting date. Participation in an elec-
tronic shareholder forum does not 
eliminate a person’s eligibility to so-
licit proxies after the date that this ex-
emption is no longer available, or is no 
longer being relied upon, provided that 
any such solicitation is conducted in 
accordance with this regulation. 

(7) Any solicitation by or on behalf of 
any shareholder in connection with the 
formation of a nominating shareholder 
group pursuant to § 240.14a–11, provided 
that: 

(i) The soliciting shareholder is not 
holding the registrant’s securities with 
the purpose, or with the effect, of 
changing control of the registrant or to 
gain a number of seats on the board of 
directors that exceeds the maximum 
number of nominees that the reg-
istrant could be required to include 
under § 240.14a–11(d); 

(ii) Each written communication in-
cludes no more than: 

(A) A statement of each soliciting 
shareholder’s intent to form a nomi-
nating shareholder group in order to 
nominate one or more directors under 
§ 240.14a–11; 

(B) Identification of, and a brief 
statement regarding, the potential 
nominee or nominees or, where no 
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nominee or nominees have been identi-
fied, the characteristics of the nominee 
or nominees that the shareholder in-
tends to nominate, if any; 

(C) The percentage of voting power of 
the registrant’s securities that are en-
titled to be voted on the election of di-
rectors that each soliciting shareholder 
holds or the aggregate percentage held 
by any group to which the shareholder 
belongs; and 

(D) The means by which shareholders 
may contact the soliciting party. 

(iii) Any written soliciting material 
published, sent or given to share-
holders in accordance with this para-
graph must be filed by the shareholder 
with the Commission, under the reg-
istrant’s Exchange Act file number, or, 
in the case of a registrant that is an in-
vestment company registered under 
the Investment Company Act of 1940 (15 
U.S.C. 80a–1 et seq.), under the reg-
istrant’s Investment Company Act file 
number, no later than the date the ma-
terial is first published, sent or given 
to shareholders. Three copies of the 
material must at the same time be 
filed with, or mailed for filing to, each 
national securities exchange upon 
which any class of securities of the reg-
istrant is listed and registered. The so-
liciting material must include a cover 
page in the form set forth in Schedule 
14N (§ 240.14n–101) and the appropriate 
box on the cover page must be marked. 

(iv) In the case of an oral solicitation 
made in accordance with the terms of 
this section, the nominating share-
holder must file a cover page in the 
form set forth in Schedule 14N 
(§ 240.14n–101), with the appropriate box 
on the cover page marked, under the 
registrant’s Exchange Act file number 
(or in the case of an investment com-
pany registered under the Investment 
Company Act of 1940 (15 U.S.C. 80a–1 et 
seq.), under the registrant’s Investment 
Company Act file number), no later 
than the date of the first such commu-
nication. 

INSTRUCTION TO PARAGRAPH (b)(7). The ex-
emption provided in paragraph (b)(7) of this 
section shall not apply to a shareholder that 
subsequently engages in soliciting or other 
nominating activities outside the scope of 
§ 240.14a–2(b)(8) and § 240.14a–11 in connection 
with the subject election of directors or is or 
becomes a member of any other group, as de-
termined under section 13(d)(3) of the Act (15 

U.S.C. 78m(d)(3) and § 240.13d–5(b)), or other-
wise, with persons engaged in soliciting or 
other nominating activities in connection 
with the subject election of directors. 

(8) Any solicitation by or on behalf of 
a nominating shareholder or nomi-
nating shareholder group in support of 
its nominee that is included or that 
will be included on the registrant’s 
form of proxy in accordance with 
§ 240.14a–11 or for or against the reg-
istrant’s nominee or nominees, pro-
vided that: 

(i) The soliciting party does not, at 
any time during such solicitation, seek 
directly or indirectly, either on its own 
or another’s behalf, the power to act as 
proxy for a shareholder and does not 
furnish or otherwise request, or act on 
behalf of a person who furnishes or re-
quests, a form of revocation, absten-
tion, consent or authorization; 

(ii) Any written communication in-
cludes: 

(A) The identity of each nominating 
shareholder and a description of his or 
her direct or indirect interests, by se-
curity holdings or otherwise; 

(B) A prominent legend in clear, 
plain language advising shareholders 
that a shareholder nominee is or will 
be included in the registrant’s proxy 
statement and that they should read 
the registrant’s proxy statement when 
available because it includes important 
information (or, if the registrant’s 
proxy statement is publicly available, 
advising shareholders of that fact and 
encouraging shareholders to read the 
registrant’s proxy statement because it 
includes important information). The 
legend also must explain to share-
holders that they can find the reg-
istrant’s proxy statement, other solic-
iting material, and any other relevant 
documents at no charge on the Com-
mission’s Web site; and 

(iii) Any written soliciting material 
published, sent or given to share-
holders in accordance with this para-
graph must be filed by the nominating 
shareholder or nominating shareholder 
group with the Commission, under the 
registrant’s Exchange Act file number, 
or, in the case of a registrant that is an 
investment company registered under 
the Investment Company Act of 1940 (15 
U.S.C. 80a–1 et seq.), under the reg-
istrant’s Investment Company Act file 
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number, no later than the date the ma-
terial is first published, sent or given 
to shareholders. Three copies of the 
material must at the same time be 
filed with, or mailed for filing to, each 
national securities exchange upon 
which any class of securities of the reg-
istrant is listed and registered. The so-
liciting material must include a cover 
page in the form set forth in Schedule 
14N (§ 240.14n–101) and the appropriate 
box on the cover page must be marked. 

INSTRUCTION 1 TO PARAGRAPH (b)(8). A 
nominating shareholder or nominating 
shareholder group may rely on the exemp-
tion provided in paragraph (b)(8) of this sec-
tion only after receiving notice from the reg-
istrant in accordance with § 240.14a–11(g)(1) 
or § 240.14a–11(g)(3)(iv) that the registrant 
will include the nominating shareholder’s or 
nominating shareholder group’s nominee or 
nominees in its form of proxy. 

INSTRUCTION 2 TO PARAGRAPH (b)(8). Any so-
licitation by or on behalf of a nominating 
shareholder or nominating shareholder group 
in support of its nominee included or to be 
included on the registrant’s form of proxy in 
accordance with § 240.14a–11 or for or against 
the registrant’s nominee or nominees must 
be made in reliance on the exemption pro-
vided in paragraph (b)(8) of this section and 
not on any other exemption. 

INSTRUCTION 3 TO PARAGRAPH (b)(8). The ex-
emption provided in paragraph (b)(8) of this 
section shall not apply to a person that sub-
sequently engages in soliciting or other 
nominating activities outside the scope of 
§ 240.14a–11 in connection with the subject 
election of directors or is or becomes a mem-
ber of any other group, as determined under 
section 13(d)(3) of the Act (15 U.S.C. 78m(d)(3) 
and § 240.13d–5(b)), or otherwise, with persons 
engaged in soliciting or other nominating 
activities in connection with the subject 
election of directors. 

[44 FR 68769, Nov. 29, 1979, as amended at 51 
FR 42059, Nov. 20, 1986; 52 FR 21936, June 10, 
1987; 57 FR 48290, Oct. 22, 1992; 59 FR 63684, 
Dec. 8, 1994; 65 FR 65749, Nov. 2, 2000; 70 FR 
44829, Aug. 3, 2005; 72 FR 4166, Jan. 29, 2007; 73 
FR 4458, Jan. 25, 2008; 73 FR 17814, Apr. 1, 
2008; 75 FR 56780, Sept. 16, 2010] 

§ 240.14a–3 Information to be fur-
nished to security holders. 

(a) No solicitation subject to this 
regulation shall be made unless each 
person solicited is concurrently fur-
nished or has previously been furnished 
with: 

(1) A publicly-filed preliminary or de-
finitive proxy statement, in the form 
and manner described in § 240.14a–16, 

containing the information specified in 
Schedule 14A (§ 240.14a–101); 

(2) A preliminary or definitive writ-
ten proxy statement included in a reg-
istration statement filed under the Se-
curities Act of 1933 on Form S–4 or F– 
4 (§ 239.25 or § 239.34 of this chapter) or 
Form N–14 (§ 239.23 of this chapter) and 
containing the information specified in 
such Form; or 

(3) A publicly-filed preliminary or de-
finitive proxy statement, not in the 
form and manner described in § 240.14a– 
16, containing the information speci-
fied in Schedule 14A (§ 240.14a–101), if: 

(i) The solicitation relates to a busi-
ness combination transaction as de-
fined in § 230.165 of this chapter, as well 
as transactions for cash consideration 
requiring disclosure under Item 14 of 
§ 240.14a–101. 

(ii) The solicitation may not follow 
the form and manner described in 
§ 240.14a–16 pursuant to the laws of the 
state of incorporation of the reg-
istrant; 

(b) If the solicitation is made on be-
half of the registrant, other than an in-
vestment company registered under 
the Investment Company Act of 1940, 
and relates to an annual (or special 
meeting in lieu of the annual) meeting 
of security holders, or written consent 
in lieu of such meeting, at which direc-
tors are to be elected, each proxy state-
ment furnished pursuant to paragraph 
(a) of this section shall be accompanied 
or preceded by an annual report to se-
curity holders as follows: 

(1) The report shall include, for the 
registrant and its subsidiaries, consoli-
dated and audited balance sheets as of 
the end of the two most recent fiscal 
years and audited statements of in-
come and cash flows for each of the 
three most recent fiscal years prepared 
in accordance with Regulation S–X 
(part 210 of this chapter), except that 
the provisions of Article 3 (other than 
§§ 210.3–03(e), 210.3–04 and 210.3–20) and 
Article 11 shall not apply. Any finan-
cial statement schedules or exhibits or 
separate financial statements which 
may otherwise be required in filings 
with the Commission may be omitted. 
If the financial statements of the reg-
istrant and its subsidiaries consoli-
dated in the annual report filed or to 
be filed with the Commission are not 
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