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(A) Notes, bonds, debentures, or evi-
dences of indebtedness; and 

(B) Not equity securities, as defined 
in section 3(a)(11) of the Act (15 U.S.C. 
78c(a)(11)) and the rules promulgated 
thereunder; and 

(ii) Without taking into account any 
portion of the index composed of such 
exempted securities, other than munic-
ipal securities, the remaining portion 
of the index would not be a narrow- 
based security index: meeting all the 
conditions under paragraph (a)(1) of 
this section. 

(b) For purposes of this section: 
(1) An issuer is affiliated with an-

other issuer if it controls, is controlled 
by, or is under common control with, 
that issuer. 

(2) For purposes of this section, con-
trol means ownership of 20 percent or 
more of an issuer’s equity, or the abil-
ity to direct the voting of 20 percent or 
more of the issuer’s voting equity. 

(3) The term issuer includes a single 
issuer or group of affiliated issuers. 

[71 FR 39542, July 13, 2006] 

SECURITY-BASED SWAP DEALER AND 
PARTICIPANT DEFINITIONS 

SOURCE: 77 FR 30751, May 23, 2012, unless 
otherwise noted. 

§ 240.3a67–1 Definition of ‘‘major secu-
rity-based swap participant.’’ 

(a) General. Major security-based swap 
participant means any person: 

(1) That is not a security-based swap 
dealer; and 

(2)(i) That maintains a substantial 
position in security-based swaps for 
any of the major security-based swap 
categories, excluding both positions 
held for hedging or mitigating com-
mercial risk, and positions maintained 
by any employee benefit plan (or any 
contract held by such a plan) as defined 
in paragraphs (3) and (32) of section 3 of 
the Employee Retirement Income Se-
curity Act of 1974 (29 U.S.C. 1002) for 
the primary purpose of hedging or 
mitigating any risk directly associated 
with the operation of the plan; 

(ii) Whose outstanding security-based 
swaps create substantial counterparty 
exposure that could have serious ad-
verse effects on the financial stability 

of the United States banking system or 
financial markets; or 

(iii) That is a financial entity that: 
(A) Is highly leveraged relative to the 

amount of capital such entity holds 
and that is not subject to capital re-
quirements established by an appro-
priate Federal banking agency (as de-
fined in 15 U.S.C. 78c(a)(72)); and 

(B) Maintains a substantial position 
in outstanding security-based swaps in 
any major security-based swap cat-
egory. 

(b) Scope of designation. A person that 
is a major security-based swap partici-
pant in general shall be deemed to be a 
major security-based swap participant 
with respect to each security-based 
swap it enters into, regardless of the 
category of the security-based swap or 
the person’s activities in connection 
with the security-based swap, unless 
the Commission limits the person’s 
designation as a major security-based 
swap participant to specified cat-
egories of security-based swaps. 

§ 240.3a67–2 Categories of security- 
based swaps. 

For purposes of section 3(a)(67) of the 
Act, 15 U.S.C. 78c(a)(67), and the rules 
thereunder, the terms major security- 
based swap category, category of security- 
based swaps and any similar terms 
mean either of the following categories 
of security-based swaps: 

(a) Debt security-based swaps. Any se-
curity-based swap that is based, in 
whole or in part, on one or more in-
struments of indebtedness (including 
loans), or on a credit event relating to 
one or more issuers or securities, in-
cluding but not limited to any secu-
rity-based swap that is a credit default 
swap, total return swap on one or more 
debt instruments, debt swap, debt 
index swap, or credit spread. 

(b) Other security-based swaps. Any se-
curity-based swap not described in 
paragraph (a) of this section. 

§ 240.3a67–3 Definition of ‘‘substantial 
position.’’ 

(a) General. For purposes of section 
3(a)(67) of the Act, 15 U.S.C. 78c(a)(67), 
and § 240.3a67–1, the term substantial po-
sition means security-based swap posi-
tions that equal or exceed either of the 
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following thresholds in any major cat-
egory of security-based swaps: 

(1) $1 billion in daily average aggre-
gate uncollateralized outward expo-
sure; or 

(2) $2 billion in: 
(i) Daily average aggregate 

uncollateralized outward exposure; 
plus 

(ii) Daily average aggregate potential 
outward exposure. 

(b) Aggregate uncollateralized outward 
exposure—(1) General. Aggregate 
uncollateralized outward exposure in gen-
eral means the sum of the current ex-
posure, obtained by marking-to-market 
using industry standard practices, of 
each of the person’s security-based 
swap positions with negative value in a 
major security-based swap category, 
less the value of the collateral the per-
son has posted in connection with 
those positions. 

(2) Calculation of aggregate 
uncollateralized outward exposure. In 
calculating this amount the person 
shall, with respect to each of its secu-
rity-based swap counterparties in a 
given major security-based swap cat-
egory: 

(i) Determine the dollar value of the 
aggregate current exposure arising 
from each of its security-based swap 
positions with negative value (subject 
to the netting provisions described 
below) in that major category by 
marking-to-market using industry 
standard practices; and 

(ii) Deduct from that dollar amount 
the aggregate value of the collateral 
the person has posted with respect to 
the security-based swap positions. 

(iii) The aggregate uncollateralized 
outward exposure shall be the sum of 
those uncollateralized amounts across 
all of the person’s security-based swap 
counterparties in the applicable major 
category. 

(3) Relevance of netting agreements. (i) 
If a person has one or more master net-
ting agreements with a counterparty, 
the person may measure the current 
exposure arising from its security- 
based swaps in any major category on 
a net basis, applying the terms of those 
agreements. Calculation of current ex-
posure may take into account offset-
ting positions entered into with that 
particular counterparty involving secu-
rity-based swaps (in any security-based 
swap category) as well as swaps and se-
curities financing transactions (con-
sisting of securities lending and bor-
rowing, securities margin lending and 
repurchase and reverse repurchase 
agreements), and other financial in-
struments that are subject to netting 
offsets for purposes of applicable bank-
ruptcy law, to the extent these are con-
sistent with the offsets permitted by 
the master netting agreements. 

(ii) Such adjustments may not take 
into account any offset associated with 
positions that the person has with sep-
arate counterparties. 

(4) Allocation of uncollateralized out-
ward exposure. If a person calculates 
current exposure with a particular 
counterparty on a net basis, as pro-
vided by paragraph (b)(3) of this sec-
tion, the amount of current 
uncollateralized exposure attributable 
to each ‘‘major’’ category of security- 
based swaps should be calculated ac-
cording to the following formula: 

NOTE TO PARAGRAPH (b)(4). Where: ESBS(MC) 
equals the amount of aggregate current ex-
posure attributable to the entity’s security- 
based swap positions in the ‘‘major’’ cat-
egory at issue (either security-based credit 
derivatives or other security-based swaps); 
Enet total equals the entity’s aggregate current 
exposure to the counterparty at issue, after 
accounting for the netting of positions and 

the posting of collateral; OTMSBS(MC) equals 
the current exposure associated with the en-
tity’s out-of-the-money positions in secu-
rity-based swaps in the ‘‘major’’ category at 
issue, subject to those netting arrangements; 
and OTMSBS(O) equals the current exposure 
associated with the entity’s out-of-the- 
money positions in the other ‘‘major’’ cat-
egory of security-based swaps, subject to 
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those netting arrangements; and OTMnon-SBS 
equals the current exposure associated with 
the entity’s out-of-the-money positions asso-
ciated with instruments, other than secu-
rity-based swaps, that are subject to those 
netting arrangements. 

(c) Aggregate potential outward expo-
sure—(1) General. Aggregate potential 
outward exposure means the sum of: 

(i) The aggregate potential outward 
exposure for each of the person’s secu-
rity-based swap positions in a major se-
curity-based swap category that are 
neither cleared by a registered or ex-
empt clearing agency nor subject to 
daily mark-to-market margining, as 
calculated in accordance with para-
graph (c)(2) of this section; and 

(ii) The aggregate potential outward 
exposure for each of the person’s secu-
rity-based swap positions in a major se-
curity-based swap category that are ei-
ther cleared by a registered or exempt 
clearing agency or subject to daily 
mark-to-market margining, as cal-
culated in accordance with paragraph 
(c)(3) of this section. 

(2) Calculation of potential outward ex-
posure for security-based swaps that are 
not cleared by a registered or exempt 
clearing agency or subject to daily mark- 
to-market margining—(i) General—(A)(1) 
For positions in security-based swaps 
that are not cleared by a registered or 
exempt clearing agency or subject to 
daily mark-to-market margining, po-
tential outward exposure equals the 
total notional principal amount of 
those positions, multiplied by the fol-
lowing factors on a position-by-posi-
tion basis reflecting the type of secu-
rity-based swap. For any security- 
based swap that is not of the ‘‘debt’’ 
type, the ‘‘equity and other’’ conver-
sion factors are to be used: 

Residual maturity Debt 
Equity 
and 

other 

One year or less ........................................ 0.10 0.06 
Over one to five years ............................... 0.10 0.08 
Over five years .......................................... 0.10 0.10 

(2) If a security-based swap is struc-
tured such that on specified dates any 
outstanding exposure is settled and the 
terms are reset so that the market 
value of the security-based swap is 
zero, the remaining maturity equals 
the time until the next reset date. 

(B) Use of effective notional amounts. If 
the stated notional amount on a posi-
tion is leveraged or enhanced by the 
structure of the position, the calcula-
tion in paragraph (c)(2)(i)(A) of this 
section shall be based on the effective 
notional amount of the position rather 
than on the stated notional amount. 

(C) Exclusion of certain positions. The 
calculation in paragraph (c)(2)(i)(A) of 
this section shall exclude: 

(1) Positions that constitute the pur-
chase of an option, such that the per-
son has no additional payment obliga-
tions under the position; 

(2) Other positions for which the per-
son has prepaid or otherwise satisfied 
all of its payment obligations; and 

(3) Positions for which, pursuant to 
regulatory requirement, the person has 
assigned an amount of cash or U.S. 
Treasury securities that is sufficient to 
pay the person’s maximum possible li-
ability under the position, and the per-
son may not use that cash or those 
Treasury securities for other purposes. 

(D) Adjustment for certain positions. 
Notwithstanding paragraph (c)(2)(i)(A) 
of this section, the potential outward 
exposure associated with a position by 
which a person buys credit protection 
using a credit default swap, or associ-
ated with a position by which a person 
purchases an option for which the per-
son retains additional payment obliga-
tions under the position, is capped at 
the net present value of the unpaid pre-
miums. 

(ii) Adjustment for netting agreements. 
Notwithstanding paragraph (c)(2)(i) of 
this section, for positions subject to 
master netting agreements the poten-
tial outward exposure associated with 
the person’s security-based swaps with 
each counterparty equals a weighted 
average of the potential outward expo-
sure for the person’s security-based 
swaps with that counterparty as cal-
culated under paragraph (c)(2)(i) of this 
section, and that amount reduced by 
the ratio of net current exposure to 
gross current exposure, consistent with 
the following equation as calculated on 
a counterparty-by-counterparty basis: 
PNet = 0.4 × PGross + 0.6 × NGR × PGross 

NOTE TO PARAGRAPH (c)(2)(ii): Where: PNet is 
the potential outward exposure, adjusted for 
bilateral netting, of the person’s security- 
based swaps with a particular counterparty; 
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PGross is the potential outward exposure with-
out adjustment for bilateral netting, as cal-
culated pursuant to paragraph (c)(2)(i) of this 
section; and NGR is the ratio of: 

1. The current exposure arising from its se-
curity-based swaps in the major category as 
calculated on a net basis according to para-
graphs (b)(3) and (4) of this section, divided 
by 

2. The current exposure arising from its se-
curity-based swaps in the major category as 
calculated in the absence of those netting 
procedures. 

(3) Calculation of potential outward ex-
posure for security-based swaps that are 
either cleared by a registered or exempt 
clearing agency or subject to daily mark- 
to-market margining. For positions in se-
curity-based swaps that are cleared by 
a registered or exempt clearing agency 
or subject to daily mark-to-market 
margining: 

(i) Potential outward exposure equals 
the potential outward exposure that 
would be attributed to such positions 
using the procedures in paragraph (c)(2) 
of this section, multiplied by: 

(A) 0.1, in the case of positions 
cleared by a registered or exempt 
clearing agency; or 

(B) 0.2, in the case of positions that 
are subject to daily mark-to-market 
margining but that are not cleared by 
a registered or exempt clearing agency. 

(ii) Solely for purposes of calculating 
potential outward exposure: 

(A) A security-based swap shall be 
considered to be subject to daily mark- 
to-market margining if, and for as long 
as, the counterparties follow the daily 
practice of exchanging collateral to re-
flect changes in the current exposure 
arising from the security-based swap 
(after taking into account any other fi-
nancial positions addressed by a net-
ting agreement between the counter-
parties). 

(B) If the person is permitted by 
agreement to maintain a threshold for 
which it is not required to post collat-
eral, the position still will be consid-
ered to be subject to daily mark-to- 
market margining for purposes of cal-
culating potential outward exposure, 
but the total amount of that threshold 
(regardless of the actual exposure at 
any time) less any initial margin post-
ed up to the amount of that threshold, 
shall be added to the person’s aggre-
gate uncollateralized outward exposure 

for purposes of paragraph (a)(2) of this 
section. 

(C) If the minimum transfer amount 
under the agreement is in excess of $1 
million, the position still will be con-
sidered to be subject to daily mark-to- 
market margining for purposes of cal-
culating potential outward exposure, 
but the entirety of the minimum trans-
fer amount shall be added to the per-
son’s aggregate uncollateralized out-
ward exposure for purposes of para-
graph (a)(2) of this section. 

(D) A person may, at its discretion, 
calculate the potential outward expo-
sure of positions in security-based 
swaps that are subject to daily mark- 
to-market margining in accordance 
with paragraph (c)(2) of this section in 
lieu of calculating the potential out-
ward exposure of such positions in ac-
cordance with this paragraph (c)(3). 

(d) Calculation of daily average. Meas-
ures of daily average aggregate 
uncollateralized outward exposure and 
daily average aggregate potential out-
ward exposure shall equal the arith-
metic mean of the applicable measure 
of exposure at the close of each busi-
ness day, beginning the first business 
day of each calendar quarter and con-
tinuing through the last business day 
of that quarter. 

(e) Inter-affiliate activities. In calcu-
lating its aggregate uncollateralized 
outward exposure and its aggregate po-
tential outward exposure, a person 
shall not consider its security-based 
swap positions with counterparties 
that are majority-owned affiliates. For 
these purposes the parties are major-
ity-owned affiliates if one party di-
rectly or indirectly owns a majority in-
terest in the other, or if a third party 
directly or indirectly owns a majority 
interest in both counterparties to the 
security-based swap, where ‘‘majority 
interest’’ is the right to vote or direct 
the vote of a majority of a class of vot-
ing securities of an entity, the power 
to sell or direct the sale of a majority 
of a class of voting securities of an en-
tity, or the right to receive upon dis-
solution or the contribution of a ma-
jority of the capital of a partnership. 
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