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Securities and Exchange Commission § 240.3a67–7 

§ 240.3a67–5 Definition of ‘‘substantial 
counterparty exposure.’’ 

(a) General. For purposes of section 
3(a)(67) of the Act, 15 U.S.C. 78c(a)(67), 
and § 240.3a67–1, the term substantial 
counterparty exposure that could have se-
rious adverse effects on the financial sta-
bility of the United States banking system 
or financial markets means a security- 
based swap position that satisfies ei-
ther of the following thresholds: 

(1) $2 billion in daily average aggre-
gate uncollateralized outward expo-
sure; or 

(2) $4 billion in: 
(i) Daily average aggregate 

uncollateralized outward exposure; 
plus 

(ii) Daily average aggregate potential 
outward exposure. 

(b) Calculation. For these purposes, 
daily average aggregate uncollateralized 
outward exposure and daily average ag-
gregate potential outward exposure shall 
be calculated the same way as is pre-
scribed in § 240.3a67–3, except that these 
amounts shall be calculated by ref-
erence to all of the person’s security- 
based swap positions, rather than by 
reference to a specific major security- 
based swap category. 

§ 240.3a67–6 Definition of ‘‘financial 
entity.’’ 

(a) General. For purposes of section 
3(a)(67) of the Act, 15 U.S.C. 78c(a)(67), 
and § 240.3a67–1, the term financial enti-
ty means: 

(1) A swap dealer; 
(2) A major swap participant; 
(3) A commodity pool as defined in 

section 1a(10) of the Commodity Ex-
change Act (7 U.S.C. 1a(10)); 

(4) A private fund as defined in sec-
tion 202(a) of the Investment Advisers 
Act of 1940 (15 U.S.C. 80b–2(a)); 

(5) An employee benefit plan as de-
fined in paragraphs (3) and (32) of sec-
tion 3 of the Employee Retirement In-
come Security Act of 1974 (29 U.S.C. 
1002); and 

(6) A person predominantly engaged 
in activities that are in the business of 
banking or financial in nature, as de-
fined in section 4(k) of the Bank Hold-
ing Company Act of 1956 (12 U.S.C. 
1843k). 

(b) Exclusion for centralized hedging fa-
cilities—(1) General. Notwithstanding 

paragraph (a) of this section, for pur-
poses of this section the term financial 
entity shall not encompass a person 
that would be a financial entity solely 
as a result of the person’s activities 
that facilitate hedging and/or treasury 
functions on behalf of one or more ma-
jority-owned affiliates that themselves 
do not constitute a financial entity. 

(2) Meaning of majority-owned. For 
these purposes the counterparties to a 
security-based swap are majority- 
owned affiliates if one counterparty di-
rectly or indirectly owns a majority in-
terest in the other, or if a third party 
directly or indirectly owns a majority 
interest in both counterparties to the 
security-based swap, where ‘‘majority 
interest’’ includes, but is not limited 
to, the right to vote or direct the vote 
of a majority of a class of voting secu-
rities of an entity, the power to sell or 
direct the sale of a majority of a class 
of voting securities of an entity, or the 
right to receive upon dissolution or the 
contribution of a majority of the cap-
ital of a partnership. 

§ 240.3a67–7 Definition of ‘‘highly le-
veraged.’’ 

(a) General. For purposes of section 
3(a)(67) of the Act, 15 U.S.C. 78c(a)(67), 
and § 240.3a67–1, the term highly lever-
aged means the existence of a ratio of 
an entity’s total liabilities to equity in 
excess of 12 to 1 as measured at the 
close of business on the last business 
day of the applicable fiscal quarter. 

(b) Measurement of liabilities and eq-
uity. For purposes of this section, li-
abilities and equity generally should 
each be determined in accordance with 
U.S. generally accepted accounting 
principles; provided, however, that a 
person that is an employee benefit 
plan, as defined in paragraphs (3) and 
(32) of section 3 of the Employee Re-
tirement Income Security Act of 1974 
(29 U.S.C. 1002), may, for purposes of 
this paragraph (b): 

(1) Exclude obligations to pay bene-
fits to plan participants from the cal-
culation of liabilities; and 

(2) Substitute the total value of plan 
assets for equity. 
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