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those rules that provide for the anal-
yses to be determined based on a daily 
average over a calendar quarter; and 

(B) Each such analysis produces 
thresholds of no more than: 

(1) $1 billion in aggregate 
uncollateralized outward exposure plus 
aggregate potential outward exposure 
in any major category of security- 
based swaps; if the person is subject to 
§ 240.3a67–3(a)(2)(iii), by virtue of being 
a highly leveraged financial entity that 
is not subject to capital requirements 
established by an appropriate Federal 
banking agency, this analysis shall ac-
count for all of the person’s security- 
based swap positions in that major cat-
egory (without excluding hedging posi-
tions), otherwise this analysis shall ex-
clude the same hedging and related po-
sitions that are excluded from consid-
eration pursuant to § 240.3a67–3(a)(2)(i); 
or 

(2) $2 billion in aggregate 
uncollateralized outward exposure plus 
aggregate potential outward exposure 
(without any positions excluded from 
the analysis) with regard to all of the 
person’s security-based swap positions. 

(3) Calculations based on certain infor-
mation. (i) At the end of each month: 

(A)(1) The person’s aggregate 
uncollateralized outward exposure with 
respect to its security-based swap posi-
tions is less than $500 million with re-
spect to each of the major security- 
based swap categories; and 

(2) The sum of the amount calculated 
under paragraph (a)(3)(i)(A)(1) of this 
section with respect to each major se-
curity-based swap category and the 
total notional principal amount of the 
person’s security-based swap positions 
in each such major security-based swap 
category, adjusted by the multipliers 
set forth in § 240.3a67–3(c)(2)(i)(A) on a 
position-by-position basis reflecting 
the type of security-based swap, is less 
than $1 billion with respect to each of 
the major security-based swap cat-
egories; or 

(B)(1) The person’s aggregate 
uncollateralized outward exposure with 
respect to its security-based swap posi-
tions across all major security-based 
swap categories is less than $500 mil-
lion; and 

(2) The sum of the amount calculated 
under paragraph (a)(3)(i)(B)(1) of this 

section and the product of the total ef-
fective notional principal amount of 
the person’s security-based swap posi-
tions in all major security-based swap 
categories multiplied by 0.10 is less 
than $1 billion. 

(ii) For purposes of the calculations 
set forth in paragraph (a)(3)(i) of this 
section: 

(A) The person’s aggregate 
uncollateralized outward exposure for 
positions held with security-based swap 
dealers shall be equal to such exposure 
reported on the most recent reports of 
such exposure received from such secu-
rity-based swap dealers; and 

(B) The person’s aggregate 
uncollateralized outward exposure for 
positions that are not reflected in any 
report of exposure from a security- 
based swap dealer (including all secu-
rity-based swap positions it holds with 
persons other than security-based swap 
dealers) shall be calculated in accord-
ance with § 240.3a67–3(b)(2). 

(b) For purposes of the calculations 
set forth by this section, the person 
shall use the effective notional amount 
of a position rather than the stated no-
tional amount of the position if the 
stated notional amount is leveraged or 
enhanced by the structure of the posi-
tion. 

(c) No presumption shall arise that a 
person is required to perform the cal-
culations needed to determine if it is a 
major security-based swap participant, 
solely by reason that the person does 
not meet the conditions specified in 
paragraph (a) of this section. 

FURTHER DEFINITION OF SWAP, SECU-
RITY-BASED SWAP, AND SECURITY- 
BASED SWAP AGREEMENT; MIXED 
SWAPS; SECURITY-BASED SWAP 
AGREEMENT RECORDKEEPING 

§ 240.3a68–1a Meaning of ‘‘issuers of 
securities in a narrow-based secu-
rity index’’ as used in section 
3(a)(68)(A)(ii)(III) of the Act. 

(a) Notwithstanding § 240.3a68–3(a), 
and solely for purposes of determining 
whether a credit default swap is a secu-
rity-based swap under section 
3(a)(68)(A)(ii)(III) of the Act (15 U.S.C. 
78c(a)(68)(A)(ii)(III)), the term issuers of 
securities in a narrow-based security 
index as used in section 
3(a)(68)(A)(ii)(III) of the Act means 
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issuers of securities included in an 
index (including an index referencing 
loan borrowers or loans of such bor-
rowers) in which: 

(1)(i) There are nine or fewer non-af-
filiated issuers of securities that are 
reference entities included in the 
index, provided that an issuer of securi-
ties shall not be deemed a reference en-
tity included in the index for purposes 
of this section unless: 

(A) A credit event with respect to 
such reference entity would result in a 
payment by the credit protection seller 
to the credit protection buyer under 
the credit default swap based on the re-
lated notional amount allocated to 
such reference entity; or 

(B) The fact of such credit event or 
the calculation in accordance with 
paragraph (a)(1)(i)(A) of this section of 
the amount owed with respect to such 
credit event is taken into account in 
determining whether to make any fu-
ture payments under the credit default 
swap with respect to any future credit 
events; 

(ii) The effective notional amount al-
located to any reference entity in-
cluded in the index comprises more 
than 30 percent of the index’s 
weighting; 

(iii) The effective notional amount 
allocated to any five non-affiliated ref-
erence entities included in the index 
comprises more than 60 percent of the 
index’s weighting; or 

(iv) Except as provided in paragraph 
(b) of this section, for each reference 
entity included in the index, none of 
the criteria in paragraphs (a)(1)(iv)(A) 
through (a)(1)(iv)(H) of this section is 
satisfied: 

(A) The reference entity included in 
the index is required to file reports 
pursuant to section 13 or section 15(d) 
of the Act (15 U.S.C. 78m or 78o(d)); 

(B) The reference entity included in 
the index is eligible to rely on the ex-
emption provided in § 240.12g3–2(b); 

(C) The reference entity included in 
the index has a worldwide market 
value of its outstanding common eq-
uity held by non-affiliates of $700 mil-
lion or more; 

(D) The reference entity included in 
the index (other than a reference enti-
ty included in the index that is an 
issuing entity of an asset-backed secu-

rity as defined in section 3(a)(77) of the 
Act (15 U.S.C. 78c(a)(77))) has out-
standing notes, bonds, debentures, 
loans, or evidences of indebtedness 
(other than revolving credit facilities) 
having a total remaining principal 
amount of at least $1 billion; 

(E) The reference entity included in 
the index is the issuer of an exempted 
security as defined in section 3(a)(12) of 
the Act (15 U.S.C. 78c(a)(12)) (other 
than any municipal security as defined 
in section 3(a)(29) of the Act (15 U.S.C. 
78c(a)(29))); 

(F) The reference entity included in 
the index is a government of a foreign 
country or a political subdivision of a 
foreign country; 

(G) If the reference entity included in 
the index is an issuing entity of an 
asset-backed security as defined in sec-
tion 3(a)(77) of the Act (15 U.S.C. 
78c(a)(77)), such asset-backed security 
was issued in a transaction registered 
under the Securities Act of 1933 (15 
U.S.C. 77a et seq.) and has publicly 
available distribution reports; and 

(H) For a credit default swap entered 
into solely between eligible contract 
participants as defined in section 
3(a)(65) of the Act (15 U.S.C. 78c(a)(65)): 

(1) The reference entity included in 
the index (other than a reference enti-
ty included in the index that is an 
issuing entity of an asset-backed secu-
rity as defined in section 3(a)(77) of the 
Act (15 U.S.C. 78c(a)(77))) makes avail-
able to the public or otherwise makes 
available to such eligible contract par-
ticipant information about the ref-
erence entity included in the index pur-
suant to § 230.144A(d)(4)) of this chap-
ter; 

(2) Financial information about the 
reference entity included in the index 
(other than a reference entity included 
in the index that is an issuing entity of 
an asset-backed security as defined in 
section 3(a)(77) of the Act (15 U.S.C. 
78c(a)(77))) is otherwise publicly avail-
able; or 

(3) In the case of a reference entity 
included in the index that is an issuing 
entity of an asset-backed security as 
defined in section 3(a)(77) of the Act (15 
U.S.C. 78c(a)(77)), information of the 
type and level included in publicly 
available distribution reports for simi-
lar asset-backed securities is publicly 
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available about both the reference en-
tity included in the index and such 
asset-backed security; and 

(2)(i) The index is not composed sole-
ly of reference entities that are issuers 
of exempted securities as defined in 
section 3(a)(12) of the Act (15 U.S.C. 
78c(a)(12)), as in effect on the date of 
enactment of the Futures Trading Act 
of 1982 (other than any municipal secu-
rity as defined in section 3(a)(29) of the 
Act (15 U.S.C. 78c(a)(29))), as in effect 
on the date of enactment of the Fu-
tures Trading Act of 1982); and 

(ii) Without taking into account any 
portion of the index composed of ref-
erence entities that are issuers of ex-
empted securities as defined in section 
3(a)(12) of the Act (15 U.S.C. 78c(a)(12)), 
as in effect on the date of enactment of 
the Futures Trading Act of 1982 (other 
than any municipal security as defined 
in section 3(a)(29) of the Act (15 U.S.C. 
78c(a)(29))), the remaining portion of 
the index would be within the term 
‘‘issuer of securities in a narrow-based 
security index’’ under paragraph (a)(1) 
of this section. 

(b) Paragraph (a)(1)(iv) of this section 
will not apply with respect to a ref-
erence entity included in the index if: 

(1) The effective notional amounts al-
located to such reference entity com-
prise less than five percent of the 
index’s weighting; and 

(2) The effective notional amounts al-
located to reference entities included 
in the index that satisfy paragraph 
(a)(1)(iv) of this section comprise at 
least 80 percent of the index’s 
weighting. 

(c) For purposes of this section: 
(1) A reference entity included in the 

index is affiliated with another ref-
erence entity included in the index (for 
purposes of paragraph (c)(4) of this sec-
tion) or another entity (for purposes of 
paragraph (c)(5) of this section) if it 
controls, is controlled by, or is under 
common control with, that other ref-
erence entity included in the index or 
other entity, as applicable; provided 
that each reference entity included in 
the index that is an issuing entity of 
an asset-backed security as defined in 
section 3(a)(77) of the Act (15 U.S.C. 
78c(a)(77)) will not be considered affili-
ated with any other reference entity 
included in the index or any other enti-

ty that is an issuing entity of an asset- 
backed security. 

(2) Control for purposes of this sec-
tion means ownership of more than 50 
percent of the equity of a reference en-
tity included in the index (for purposes 
of paragraph (c)(4) of this section) or 
another entity (for purposes of para-
graph (c)(5) of this section), or the abil-
ity to direct the voting of more than 50 
percent of the voting equity of a ref-
erence entity included in the index (for 
purposes of paragraph (c)(4) of this sec-
tion) or another entity (for purposes of 
paragraph (c)(5) of this section). 

(3) In identifying a reference entity 
included in the index for purposes of 
this section, the term reference entity 
includes: 

(i) An issuer of securities; 
(ii) An issuer of securities that is an 

issuing entity of an asset-backed secu-
rity as defined in section 3(a)(77) of the 
Act (15 U.S.C. 78c(a)(77)); and 

(iii) An issuer of securities that is a 
borrower with respect to any loan iden-
tified in an index of borrowers or loans. 

(4) For purposes of calculating the 
thresholds in paragraphs (a)(1)(i) 
through (a)(1)(iii) of this section, the 
term reference entity included in the 
index includes a single reference entity 
included in the index or a group of af-
filiated reference entities included in 
the index as determined in accordance 
with paragraph (c)(1) of this section 
(with each reference entity included in 
the index that is an issuing entity of 
an asset-backed security as defined in 
section 3(a)(77) of the Act (15 U.S.C. 
78c(a)(77)) being considered a separate 
reference entity included in the index). 

(5) For purposes of determining 
whether one of the criterion in either 
paragraphs (a)(1)(iv)(A) through 
(a)(1)(iv)(D) of this section or para-
graphs (a)(1)(iv)(H)(1) and 
(a)(1)(iv)(H)(2) of this section is met, 
the term reference entity included in the 
index includes a single reference entity 
included in the index or a group of af-
filiated entities as determined in ac-
cordance with paragraph (c)(1) of this 
section (with each issuing entity of an 
asset-backed security as defined in sec-
tion 3(a)(77) of the Act (15 U.S.C. 
78c(a)(77)) being considered a separate 
entity). 

[77 FR 48356, Aug. 13, 2012] 
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