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§ 240.3a68–1b Meaning of ‘‘narrow- 
based security index’’ as used in 
section 3(a)(68)(A)(ii)(I) of the Act. 

(a) Notwithstanding § 240.3a68–3(a), 
and solely for purposes of determining 
whether a credit default swap is a secu-
rity-based swap under section 
3(a)(68)(A)(ii)(I) of the Act (15 U.S.C. 
78c(a)(68)(A)(ii)(I)), the term narrow- 
based security index as used in section 
3(a)(68)(A)(ii)(I) of the Act means an 
index in which: 

(1)(i) The index is composed of nine 
or fewer securities or securities that 
are issued by nine or fewer non-affili-
ated issuers, provided that a security 
shall not be deemed a component of the 
index for purposes of this section un-
less: 

(A) A credit event with respect to the 
issuer of such security or a credit event 
with respect to such security would re-
sult in a payment by the credit protec-
tion seller to the credit protection 
buyer under the credit default swap 
based on the related notional amount 
allocated to such security; or 

(B) The fact of such credit event or 
the calculation in accordance with 
paragraph (a)(1)(i)(A) of this section of 
the amount owed with respect to such 
credit event is taken into account in 
determining whether to make any fu-
ture payments under the credit default 
swap with respect to any future credit 
events; 

(ii) The effective notional amount al-
located to the securities of any issuer 
included in the index comprises more 
than 30 percent of the index’s 
weighting; 

(iii) The effective notional amount 
allocated to the securities of any five 
non-affiliated issuers included in the 
index comprises more than 60 percent 
of the index’s weighting; or 

(iv) Except as provided in paragraph 
(b) of this section, for each security in-
cluded in the index none of the criteria 
in paragraphs (a)(1)(iv)(A) through 
(a)(1)(iv)(H) of this section is satisfied: 

(A) The issuer of the security in-
cluded in the index is required to file 
reports pursuant to section 13 or sec-
tion 15(d) of the Act (15 U.S.C. 78m or 
78o(d)); 

(B) The issuer of the security in-
cluded in the index is eligible to rely 

on the exemption provided in § 240.12g3– 
2(b); 

(C) The issuer of the security in-
cluded in the index has a worldwide 
market value of its outstanding com-
mon equity held by non-affiliates of 
$700 million or more; 

(D) The issuer of the security in-
cluded in the index (other than an 
issuer of the security that is an issuing 
entity of an asset-backed security as 
defined in section 3(a)(77) of the Act (15 
U.S.C. 78c(a)(77))) has outstanding 
notes, bonds, debentures, loans, or evi-
dences of indebtedness (other than re-
volving credit facilities) having a total 
remaining principal amount of at least 
$1 billion; 

(E) The security included in the 
index is an exempted security as de-
fined in section 3(a)(12) of the Act (15 
U.S.C. 78c(a)(12)) (other than any mu-
nicipal security as defined in section 
3(a)(29) of the Act (15 U.S.C. 78c(a)(29))); 

(F) The issuer of the security in-
cluded in the index is a government of 
a foreign country or a political subdivi-
sion of a foreign country; 

(G) If the security included in the 
index is an asset-backed security as de-
fined in section 3(a)(77) of the Act (15 
U.S.C. 78c(a)(77)), the security was 
issued in a transaction registered 
under the Securities Act of 1933 (15 
U.S.C. 77a et seq.) and has publicly 
available distribution reports; and 

(H) For a credit default swap entered 
into solely between eligible contract 
participants as defined in section 
3(a)(65) of the Act (15 U.S.C. 78c(a)(65)): 

(1) The issuer of the security included 
in the index (other than an issuer of 
the security that is an issuing entity of 
an asset-backed security as defined in 
section 3(a)(77) of the Act (15 U.S.C. 
78c(a)(77))) makes available to the pub-
lic or otherwise makes available to 
such eligible contract participant in-
formation about such issuer pursuant 
to § 230.144A(d)(4)) of this chapter; 

(2) Financial information about the 
issuer of the security included in the 
index (other than an issuer of the secu-
rity that is an issuing entity of an 
asset-backed security as defined in sec-
tion 3(a)(77) of the Act (15 U.S.C. 
78c(a)(77))) is otherwise publicly avail-
able; or 
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(3) In the case of an asset-backed se-
curity as defined in section 3(a)(77) of 
the Act (15 U.S.C. 78c(a)(77)), informa-
tion of the type and level included in 
public distribution reports for similar 
asset-backed securities is publicly 
available about both the issuing entity 
and such asset-backed security; and 

(2)(i) The index is not composed sole-
ly of exempted securities as defined in 
section 3(a)(12) of the Act (15 U.S.C. 
78c(a)(12)), as in effect on the date of 
enactment of the Futures Trading Act 
of 1982 (other than any municipal secu-
rity as defined in section 3(a)(29) of the 
Act (15 U.S.C. 78c(a)(29))), as in effect 
on the date of enactment of the Fu-
tures Trading Act of 1982); and 

(ii) Without taking into account any 
portion of the index composed of ex-
empted securities as defined in section 
3(a)(12) of the Act (15 U.S.C. 78c(a)(12)), 
as in effect on the date of enactment of 
the Futures Trading Act of 1982 (other 
than any municipal security as defined 
in section 3(a)(29) of the Act (15 U.S.C. 
78c(a)(29))), the remaining portion of 
the index would be within the term 
‘‘narrow-based security index’’ under 
paragraph (a)(1) of this section. 

(b) Paragraph (a)(1)(iv) of this section 
will not apply with respect to securi-
ties of an issuer included in the index 
if: 

(1) The effective notional amounts al-
located to all securities of such issuer 
included in the index comprise less 
than five percent of the index’s 
weighting; and 

(2) The securities that satisfy para-
graph (a)(1)(iv) of this section comprise 
at least 80 percent of the index’s 
weighting. 

(c) For purposes of this section: 
(1) An issuer of securities included in 

the index is affiliated with another 
issuer of securities included in the 
index (for purposes of paragraph (c)(4) 
of this section) or another entity (for 
purposes of paragraph (c)(5) of this sec-
tion) if it controls, is controlled by, or 
is under common control with, that 
other issuer or other entity, as applica-
ble; provided that each issuer of securi-
ties included in the index that is an 
issuing entity of an asset-backed secu-
rity as defined in section 3(a)(77) of the 
Act (15 U.S.C. 78c(a)(77)) will not be 
considered affiliated with any other 

issuer of securities included in the 
index or any other entity that is an 
issuing entity of an asset-backed secu-
rity. 

(2) Control for purposes of this sec-
tion means ownership of more than 50 
percent of the equity of an issuer of se-
curities included in the index (for pur-
poses of paragraph (c)(4) of this sec-
tion) or another entity (for purposes of 
paragraph (c)(5) of this section), or the 
ability to direct the voting of more 
than 50 percent of the voting equity an 
issuer of securities included in the 
index (for purposes of paragraph (c)(4) 
of this section) or another entity (for 
purposes of paragraph (c)(5) of this sec-
tion). 

(3) In identifying an issuer of securi-
ties included in the index for purposes 
of this section, the term issuer in-
cludes: 

(i) An issuer of securities; and 
(ii) An issuer of securities that is an 

issuing entity of an asset-backed secu-
rity as defined in section 3(a)(77) of the 
Act (15 U.S.C. 78c(a)(77)). 

(4) For purposes of calculating the 
thresholds in paragraphs (a)(1)(i) 
through (a)(1)(iii) of this section, the 
term issuer of the security included in the 
index includes a single issuer of securi-
ties included in the index or a group of 
affiliated issuers of securities included 
in the index as determined in accord-
ance with paragraph (c)(1) of this sec-
tion (with each issuer of securities in-
cluded in the index that is an issuing 
entity of an asset-backed security as 
defined in section 3(a)(77) of the Act (15 
U.S.C. 78c(a)(77)) being considered a 
separate issuer of securities included in 
the index). 

(5) For purposes of determining 
whether one of the criterion in either 
paragraphs (a)(1)(iv)(A) through 
(a)(1))(iv)(D) of this section or para-
graphs (a)(1)(iv)(H)(1) and 
(a)(1)(iv)(H)(2) of this section is met, 
the term issuer of the security included 
in the index includes a single issuer of 
securities included in the index or a 
group affiliated entities as determined 
in accordance with paragraph (c)(1) of 
this section (with each issuing entity 
of an asset-backed security as defined 
in section 3(a)(77) of the Act (15 U.S.C. 
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78c(a)(77)) being considered a separate 
entity). 

[77 FR 48356, Aug. 13, 2012] 

§ 240.3a68–2 Requests for interpreta-
tion of swaps, security-based swaps, 
and mixed swaps. 

(a) In general. Any person may sub-
mit a request to the Commission and 
the Commodity Futures Trading Com-
mission to provide a joint interpreta-
tion of whether a particular agree-
ment, contract, or transaction (or class 
thereof) is: 

(1) A swap, as that term is defined in 
section 3(a)(69) of the Act (15 U.S.C. 
78c(a)(69)) and the rules and regulations 
promulgated thereunder; 

(2) A security-based swap, as that 
term is defined in section 3(a)(68) of the 
Act (15 U.S.C. 78c(a)(68)) and the rules 
and regulations promulgated there-
under; or 

(3) A mixed swap, as that term is de-
fined in section 3(a)(68)(D) of the Act 
and the rules and regulations promul-
gated thereunder. 

(b) Request process. In making a re-
quest pursuant to paragraph (a) of this 
section, the requesting person must 
provide the Commission and the Com-
modity Futures Trading Commission 
with the following: 

(1) All material information regard-
ing the terms of the agreement, con-
tract, or transaction (or class thereof); 

(2) A statement of the economic char-
acteristics and purpose of the agree-
ment, contract, or transaction (or class 
thereof); 

(3) The requesting person’s deter-
mination as to whether the agreement, 
contract, or transaction (or class 
thereof) should be characterized as a 
swap, a security-based swap, or both 
(i.e., a mixed swap), including the basis 
for such determination; and 

(4) Such other information as may be 
requested by the Commission or the 
Commodity Futures Trading Commis-
sion. 

(c) Request withdrawal. A person may 
withdraw a request made pursuant to 
paragraph (a) of this section at any 
time prior to the issuance of a joint in-
terpretation or joint proposed rule by 
the Commission and the Commodity 
Futures Trading Commission in re-
sponse to the request; provided, how-

ever, that notwithstanding such with-
drawal, the Commission and the Com-
modity Futures Trading Commission 
may provide a joint interpretation of 
whether the agreement, contract, or 
transaction (or class thereof) is a swap, 
a security-based swap, or both (i.e., a 
mixed swap). 

(d) Request by the Commission or the 
Commodity Futures Trading Commission. 
In the absence of a request for a joint 
interpretation under paragraph (a) of 
this section: 

(1) If the Commission or the Com-
modity Futures Trading Commission 
receives a proposal to list, trade, or 
clear an agreement, contract, or trans-
action (or class thereof) that raises 
questions as to the appropriate charac-
terization of such agreement, contract, 
or transaction (or class thereof) as a 
swap, a security-based swap, or both 
(i.e., a mixed swap), the Commission or 
the Commodity Futures Trading Com-
mission, as applicable, promptly shall 
notify the other of the agreement, con-
tract, or transaction (or class thereof); 
and 

(2) The Commission or the Com-
modity Futures Trading Commission, 
or their Chairmen jointly, may submit 
a request for a joint interpretation as 
described in paragraph (a) of this sec-
tion; such submission shall be made 
pursuant to paragraph (b) of this sec-
tion, and may be withdrawn pursuant 
to paragraph (c) of this section. 

(e) Timeframe for joint interpretation. 
(1) If the Commission and the Com-
modity Futures Trading Commission 
determine to issue a joint interpreta-
tion as described in paragraph (a) of 
this section, such joint interpretation 
shall be issued within 120 days after re-
ceipt of a complete submission request-
ing a joint interpretation under para-
graph (a) or (d) of this section. 

(2) The Commission and the Com-
modity Futures Trading Commission 
shall consult with the Board of Gov-
ernors of the Federal Reserve System 
prior to issuing any joint interpreta-
tion as described in paragraph (a) of 
this section. 

(3) If the Commission and the Com-
modity Futures Trading Commission 
seek public comment with respect to a 
joint interpretation regarding an 
agreement, contract, or transaction (or 
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