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78c(a)(77)) being considered a separate 
entity). 

[77 FR 48356, Aug. 13, 2012] 

§ 240.3a68–2 Requests for interpreta-
tion of swaps, security-based swaps, 
and mixed swaps. 

(a) In general. Any person may sub-
mit a request to the Commission and 
the Commodity Futures Trading Com-
mission to provide a joint interpreta-
tion of whether a particular agree-
ment, contract, or transaction (or class 
thereof) is: 

(1) A swap, as that term is defined in 
section 3(a)(69) of the Act (15 U.S.C. 
78c(a)(69)) and the rules and regulations 
promulgated thereunder; 

(2) A security-based swap, as that 
term is defined in section 3(a)(68) of the 
Act (15 U.S.C. 78c(a)(68)) and the rules 
and regulations promulgated there-
under; or 

(3) A mixed swap, as that term is de-
fined in section 3(a)(68)(D) of the Act 
and the rules and regulations promul-
gated thereunder. 

(b) Request process. In making a re-
quest pursuant to paragraph (a) of this 
section, the requesting person must 
provide the Commission and the Com-
modity Futures Trading Commission 
with the following: 

(1) All material information regard-
ing the terms of the agreement, con-
tract, or transaction (or class thereof); 

(2) A statement of the economic char-
acteristics and purpose of the agree-
ment, contract, or transaction (or class 
thereof); 

(3) The requesting person’s deter-
mination as to whether the agreement, 
contract, or transaction (or class 
thereof) should be characterized as a 
swap, a security-based swap, or both 
(i.e., a mixed swap), including the basis 
for such determination; and 

(4) Such other information as may be 
requested by the Commission or the 
Commodity Futures Trading Commis-
sion. 

(c) Request withdrawal. A person may 
withdraw a request made pursuant to 
paragraph (a) of this section at any 
time prior to the issuance of a joint in-
terpretation or joint proposed rule by 
the Commission and the Commodity 
Futures Trading Commission in re-
sponse to the request; provided, how-

ever, that notwithstanding such with-
drawal, the Commission and the Com-
modity Futures Trading Commission 
may provide a joint interpretation of 
whether the agreement, contract, or 
transaction (or class thereof) is a swap, 
a security-based swap, or both (i.e., a 
mixed swap). 

(d) Request by the Commission or the 
Commodity Futures Trading Commission. 
In the absence of a request for a joint 
interpretation under paragraph (a) of 
this section: 

(1) If the Commission or the Com-
modity Futures Trading Commission 
receives a proposal to list, trade, or 
clear an agreement, contract, or trans-
action (or class thereof) that raises 
questions as to the appropriate charac-
terization of such agreement, contract, 
or transaction (or class thereof) as a 
swap, a security-based swap, or both 
(i.e., a mixed swap), the Commission or 
the Commodity Futures Trading Com-
mission, as applicable, promptly shall 
notify the other of the agreement, con-
tract, or transaction (or class thereof); 
and 

(2) The Commission or the Com-
modity Futures Trading Commission, 
or their Chairmen jointly, may submit 
a request for a joint interpretation as 
described in paragraph (a) of this sec-
tion; such submission shall be made 
pursuant to paragraph (b) of this sec-
tion, and may be withdrawn pursuant 
to paragraph (c) of this section. 

(e) Timeframe for joint interpretation. 
(1) If the Commission and the Com-
modity Futures Trading Commission 
determine to issue a joint interpreta-
tion as described in paragraph (a) of 
this section, such joint interpretation 
shall be issued within 120 days after re-
ceipt of a complete submission request-
ing a joint interpretation under para-
graph (a) or (d) of this section. 

(2) The Commission and the Com-
modity Futures Trading Commission 
shall consult with the Board of Gov-
ernors of the Federal Reserve System 
prior to issuing any joint interpreta-
tion as described in paragraph (a) of 
this section. 

(3) If the Commission and the Com-
modity Futures Trading Commission 
seek public comment with respect to a 
joint interpretation regarding an 
agreement, contract, or transaction (or 
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class thereof), the 120-day period de-
scribed in paragraph (e)(1) of this sec-
tion shall be stayed during the pend-
ency of the comment period, but shall 
recommence with the business day 
after the public comment period ends. 

(4) Nothing in this section shall re-
quire the Commission and the Com-
modity Futures Trading Commission 
to issue any joint interpretation. 

(5) If the Commission and the Com-
modity Futures Trading Commission 
do not issue a joint interpretation 
within the time period described in 
paragraph (e)(1) or (e)(3) of this section, 
each of the Commission and the Com-
modity Futures Trading Commission 
shall publicly provide the reasons for 
not issuing such a joint interpretation 
within the applicable timeframes. 

(f) Joint proposed rule. (1) Rather than 
issue a joint interpretation pursuant to 
paragraph (a) of this section, the Com-
mission and the Commodity Futures 
Trading Commission may issue a joint 
proposed rule, in consultation with the 
Board of Governors of the Federal Re-
serve System, to further define one or 
more of the terms swap, security-based 
swap, or mixed swap. 

(2) A joint proposed rule described in 
paragraph (f)(1) of this section shall be 
issued within the timeframe for issuing 
a joint interpretation set forth in para-
graph (e) of this section. 

[77 FR 48356, Aug. 13, 2012] 

§ 240.3a68–3 Meaning of ‘‘narrow-based 
security index’’ as used in the defi-
nition of ‘‘security-based swap.’’ 

(a) In general. Except as otherwise 
provided in § 240.3a68–1a and § 240.3a68– 
1b, for purposes of section 3(a)(68) of 
the Act (15 U.S.C. 78c(a)(68)), the term 
narrow-based security index has the 
meaning set forth in section 3(a)(55) of 
the Act (15 U.S.C. 78c(a)(55)), and the 
rules, regulations, and orders of the 
Commission thereunder. 

(b) Tolerance period for swaps traded 
on designated contract markets, swap exe-
cution facilities and foreign boards of 
trade. Notwithstanding paragraph (a) of 
this section, solely for purposes of 
swaps traded on or subject to the rules 
of a designated contract market, swap 
execution facility, or foreign board of 
trade pursuant to the Commodity Ex-
change Act (7 U.S.C. 1 et seq.), a secu-

rity index underlying such swaps shall 
not be considered a narrow-based secu-
rity index if: 

(1)(i) A swap on the index is traded on 
or subject to the rules of a designated 
contract market, swap execution facil-
ity, or foreign board of trade pursuant 
to the Commodity Exchange Act (7 
U.S.C. 1 et seq.) for at least 30 days as 
a swap on an index that was not a nar-
row-based security index; or 

(ii) Such index was not a narrow- 
based security index during every trad-
ing day of the six full calendar months 
preceding a date no earlier than 30 days 
prior to the commencement of trading 
of a swap on such index on a market 
described in paragraph (b)(1)(i) of this 
section; and 

(2) The index has been a narrow-based 
security index for no more than 45 
business days over three consecutive 
calendar months. 

(c) Tolerance period for security-based 
swaps traded on national securities ex-
changes or security-based swap execution 
facilities. Notwithstanding paragraph 
(a) of this section, solely for purposes 
of security-based swaps traded on a na-
tional securities exchange or security- 
based swap execution facility, a secu-
rity index underlying such security- 
based swaps shall be considered a nar-
row-based security index if: 

(1)(i) A security-based swap on the 
index is traded on a national securities 
exchange or security-based swap execu-
tion facility for at least 30 days as a se-
curity-based swap on a narrow-based 
security index; or 

(ii) Such index was a narrow-based 
security index during every trading 
day of the six full calendar months pre-
ceding a date no earlier than 30 days 
prior to the commencement of trading 
of a security-based swap on such index 
on a market described in paragraph 
(c)(1)(i) of this section; and 

(2) The index has been a security 
index that is not a narrow-based secu-
rity index for no more than 45 business 
days over three consecutive calendar 
months. 

(d) Grace period. (1) Solely with re-
spect to a swap that is traded on or 
subject to the rules of a designated 
contract market, swap execution facil-
ity or foreign board of trade pursuant 
to the Commodity Exchange Act (7 
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