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such specified parallel provisions would 
be appropriate for the mixed swap (or 
class thereof); and 

(iv) An analysis of: 
(A) The nature and purposes of the 

parallel provisions that are the subject 
of the request; 

(B) The comparability of such par-
allel provisions; 

(C) The extent of any conflicts or dif-
ferences between such parallel provi-
sions; and 

(D) Such other information as may 
be requested by the Commission or the 
Commodity Futures Trading Commis-
sion. 

(3) Request withdrawal. A person may 
withdraw a request made pursuant to 
paragraph (c)(1) of this section at any 
time prior to the issuance of a joint 
order under paragraph (c)(4) of this sec-
tion by the Commission and the Com-
modity Futures Trading Commission in 
response to the request. 

(4) Issuance of orders. In response to a 
request under paragraph (c)(1) of this 
section, the Commission and the Com-
modity Futures Trading Commission, 
as necessary to carry out the purposes 
of the Wall Street Transparency and 
Accountability Act of 2010, may issue a 
joint order, after notice and oppor-
tunity for comment, permitting the re-
questing person (and any other person 
or persons that subsequently lists, 
trades, or clears that mixed swap) to 
comply, as to parallel provisions only, 
with the specified parallel provisions 
(or another subset of the parallel provi-
sions that are the subject of the re-
quest, as the Commissions determine is 
appropriate), instead of being required 
to comply with parallel provisions of 
both the Act (15 U.S.C. 78a et seq.) and 
the Commodity Exchange Act (7 U.S.C. 
1 et seq.). In determining the contents 
of such joint order, the Commission 
and the Commodity Futures Trading 
Commission may consider, among 
other things: 

(i) The nature and purposes of the 
parallel provisions that are the subject 
of the request; 

(ii) The comparability of such par-
allel provisions; and 

(iii) The extent of any conflicts or 
differences between such parallel provi-
sions. 

(5) Timeframe. (i) If the Commission 
and the Commodity Futures Trading 
Commission determine to issue a joint 
order as described in paragraph (c)(4) of 
this section, such joint order shall be 
issued within 120 days after receipt of a 
complete request for a joint order 
under paragraph (c)(1) of this section, 
which time period shall be stayed dur-
ing the pendency of the public com-
ment period provided for in paragraph 
(c)(4) of this section and shall recom-
mence with the business day after the 
public comment period ends. 

(ii) Nothing in this section shall re-
quire the Commission and the Com-
modity Futures Trading Commission 
to issue any joint order. 

(iii) If the Commission and the Com-
modity Futures Trading Commission 
do not issue a joint order within the 
time period described in paragraph 
(c)(5)(i) of this section, each of the 
Commission and the Commodity Fu-
tures Trading Commission shall pub-
licly provide the reasons for not 
issuing such a joint order within that 
timeframe. 

[77 FR 48356, Aug. 13, 2012] 

§ 240.3a68–5 Regulation of certain fu-
tures contracts on foreign sov-
ereign debt. 

The term security-based swap as used 
in section 3(a)(68) of the Act (15 U.S.C. 
78c(a)(68)) does not include an agree-
ment, contract, or transaction that is 
based on or references a qualifying for-
eign futures contract (as defined in 
§ 240.3a12–8 on the debt securities of any 
one or more of the foreign governments 
enumerated in § 240.3a12–8, provided 
that such agreement, contract, or 
transaction satisfies the following con-
ditions: 

(a) The futures contract that the 
agreement, contract, or transaction 
references or upon which the agree-
ment, contract, or transaction is based 
is a qualifying foreign futures contract 
that satisfies the conditions of 
§ 240.3a12–8 applicable to qualifying for-
eign futures contracts; 

(b) The agreement, contract, or 
transaction is traded on or through a 
board of trade (as defined in 7 U.S.C. 2); 

(c) The debt securities upon which 
the qualifying foreign futures contract 
is based or referenced and any security 
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used to determine the cash settlement 
amount pursuant to paragraph (d) of 
this section were not registered under 
the Securities Act of 1933 (15 U.S.C. 77 
et seq.) or the subject of any American 
depositary receipt registered under the 
Securities Act of 1933; 

(d) The agreement, contract, or 
transaction may only be cash settled; 
and 

(e) The agreement, contract or trans-
action is not entered into by the issuer 
of the debt securities upon which the 
qualifying foreign futures contract is 
based or referenced (including any se-
curity used to determine the cash pay-
ment due on settlement of such agree-
ment, contract or transaction), an af-
filiate (as defined in the Securities Act 
of 1933 (15 U.S.C. 77 et seq.) and the 
rules and regulations thereunder) of 
the issuer, or an underwriter of such 
issuer’s debt securities. 

[77 FR 48356, Aug. 13, 2012] 

§ 240.3a69–1 Safe Harbor Definition of 
‘‘security-based swap’’ and ‘‘swap’’ 
as used in sections 3(a)(68) and 
3(a)(69) of the Act—insurance. 

(a) This paragraph is a non-exclusive 
safe harbor. The terms security-based 
swap as used in section 3(a)(68) of the 
Act (15 U.S.C. 78c(a)(68)) and swap as 
used in section 3(a)(69) of the Act (15 
U.S.C. 78c(a)(69)) do not include an 
agreement, contract, or transaction 
that: 

(1) By its terms or by law, as a condi-
tion of performance on the agreement, 
contract, or transaction: 

(i) Requires the beneficiary of the 
agreement, contract, or transaction to 
have an insurable interest that is the 
subject of the agreement, contract, or 
transaction and thereby carry the risk 
of loss with respect to that interest 
continuously throughout the duration 
of the agreement, contract, or trans-
action; 

(ii) Requires that loss to occur and to 
be proved, and that any payment or in-
demnification therefor be limited to 
the value of the insurable interest; 

(iii) Is not traded, separately from 
the insured interest, on an organized 
market or over the counter; and 

(iv) With respect to financial guar-
anty insurance only, in the event of 
payment default or insolvency of the 

obligor, any acceleration of payments 
under the policy is at the sole discre-
tion of the insurer; and 

(2) Is provided: 
(i)(A) By a person that is subject to 

supervision by the insurance commis-
sioner (or similar official or agency) of 
any State, as defined in section 3(a)(16) 
of the Act (15 U.S.C. 78c(a)(16)), or by 
the United States or an agency or in-
strumentality thereof; and 

(B) Such agreement, contract, or 
transaction is regulated as insurance 
under applicable State law or the laws 
of the United States; 

(ii)(A) Directly or indirectly by the 
United States, any State or any of 
their respective agencies or instrumen-
talities; or 

(B) Pursuant to a statutorily author-
ized program thereof; or 

(iii) In the case of reinsurance only 
by a person to another person that sat-
isfies the conditions set forth in para-
graph (a)(2) of this section, provided 
that: 

(A) Such person is not prohibited by 
applicable State law or the laws of the 
United States from offering such agree-
ment, contract, or transaction to such 
person that satisfies the conditions set 
forth in paragraph (a)(2) of this section; 

(B) The agreement, contract, or 
transaction to be reinsured satisfies 
the conditions set forth in paragraph 
(a)(1) or (3) of this section; and 

(C) Except as otherwise permitted 
under applicable State law, the total 
amount reimbursable by all reinsurers 
for such agreement, contract, or trans-
action may not exceed the claims or 
losses paid by the person writing the 
risk being ceded or transferred by such 
person; or 

(iv) In the case of non-admitted in-
surance by a person who: 

(A) Is located outside of the United 
States and listed on the Quarterly 
Listing of Alien Insurers as maintained 
by the International Insurers Depart-
ment of the National Association of In-
surance Commissioners; or 

(B) Meets the eligibility criteria for 
non-admitted insurers under applicable 
State law; or 

(3) Is provided in accordance with the 
conditions set forth in paragraph (a)(2) 
of this section and is one of the fol-
lowing types of products: 
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