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(1) Shall not be required to keep and 
maintain additional books and records 
regarding security-based swap agree-
ments other than the books and 
records regarding swaps required to be 
kept and maintained pursuant to sec-
tion 21 of the Commodity Exchange 
Act (7 U.S.C. 24a) and the rules and reg-
ulations thereunder; and 

(2) Shall not be required to collect 
and maintain additional data regarding 
security-based swap agreements other 
than the data regarding swaps required 
to be collected and maintained by such 
persons pursuant to section 21 of the 
Commodity Exchange Act (7 U.S.C. 24a) 
and the rules and regulations there-
under. 

(b) A person shall not be required to 
keep and maintain additional books 
and records, including daily trading 
records, regarding security-based swap 
agreements other than the books and 
records regarding swaps required to be 
kept and maintained by such persons 
pursuant to section 4s of the Com-
modity Exchange Act (7 U.S.C. 6s) and 
the rules and regulations thereunder if 
such person is registered as: 

(1) A swap dealer under section 
4s(a)(1) of the Commodity Exchange 
Act (7 U.S.C. 6s(a)(1)) and the rules and 
regulations thereunder; 

(2) A major swap participant under 
section 4s(a)(2) of the Commodity Ex-
change Act (7 U.S.C. 6s(a)(2)) and the 
rules and regulations thereunder; 

(3) A security-based swap dealer 
under section 15F(a)(1) of the Act (15 
U.S.C. 78o–10(a)(1)) and the rules and 
regulations thereunder; or 

(4) A major security-based swap par-
ticipant under section 15F(a)(2) of the 
Act (15 U.S.C. 78o–10(a)(2)) and the 
rules and regulations thereunder. 

(c) The term security-based swap 
agreement has the meaning set forth in 
section 3(a)(78) of the Act (15 U.S.C. 
78c(a)(78)). 

[77 FR 48356, Aug. 13, 2012] 

§ 240.3a71–1 Definition of ‘‘security- 
based swap dealer.’’ 

(a) General. The term security-based 
swap dealer in general means any per-
son who: 

(1) Holds itself out as a dealer in se-
curity-based swaps; 

(2) Makes a market in security-based 
swaps; 

(3) Regularly enters into security- 
based swaps with counterparties as an 
ordinary course of business for its own 
account; or 

(4) Engages in any activity causing it 
to be commonly known in the trade as 
a dealer or market maker in security- 
based swaps. 

(b) Exception. The term security-based 
swap dealer does not include a person 
that enters into security-based swaps 
for such person’s own account, either 
individually or in a fiduciary capacity, 
but not as a part of regular business. 

(c) Scope of designation. A person that 
is a security-based swap dealer in gen-
eral shall be deemed to be a security- 
based swap dealer with respect to each 
security-based swap it enters into, re-
gardless of the type, class, or category 
of the security-based swap or the per-
son’s activities in connection with the 
security-based swap, unless the Com-
mission limits the person’s designation 
as a security-based swap dealer to spec-
ified types, classes, or categories of se-
curity-based swaps or specified activi-
ties of the person in connection with 
security-based swaps. 

(d) Inter-affiliate activities—(1) Gen-
eral. In determining whether a person 
is a security-based swap dealer, that 
person’s security-based swaps with ma-
jority-owned affiliates shall not be con-
sidered. 

(2) Meaning of majority-owned. For 
these purposes the counterparties to a 
security-based swap are majority- 
owned affiliates if one counterparty di-
rectly or indirectly owns a majority in-
terest in the other, or if a third party 
directly or indirectly owns a majority 
interest in both counterparties to the 
security-based swap, where ‘‘majority 
interest’’ is the right to vote or direct 
the vote of a majority of a class of vot-
ing securities of an entity, the power 
to sell or direct the sale of a majority 
of a class of voting securities of an en-
tity, or the right to receive upon dis-
solution or the contribution of a ma-
jority of the capital of a partnership. 

[78 FR 30751, May 23, 2013] 

§ 240.3a71–2 De minimis exception. 
(a) Requirements. For purposes of sec-

tion 3(a)(71) of the Act (15 U.S.C. 
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78c(a)(71)) and § 240.3a71–1, a person that 
is not currently registered as a secu-
rity-based swap dealer shall be deemed 
not to be a security-based swap dealer, 
and, therefore, shall not be subject to 
section 15F of the Act (15 U.S.C. 78o–10) 
and the rules, regulations and interpre-
tations issued thereunder, as a result 
of security-based swap dealing activity 
that meets the following conditions: 

(1) Notional thresholds. The security- 
based swap positions connected with 
the dealing activity in which the per-
son—or any other entity controlling, 
controlled by or under common control 
with the person—engages over the 
course of the immediately preceding 12 
months (or following the effective date 
of final rules implementing section 
3(a)(68) of the Act (15 U.S.C. 78c(a)(68)) 
if that period is less than 12 months) 
have: 

(i) An aggregate gross notional 
amount of no more than $3 billion, sub-
ject to a phase-in level of an aggregate 
gross notional amount of no more than 
$8 billion applied in accordance with 
paragraph (a)(2)(i) of this section, with 
regard to credit default swaps that con-
stitute security-based swaps; 

(ii) An aggregate gross notional 
amount of no more than $150 million, 
subject to a phase-in level of an aggre-
gate gross notional amount of no more 
than $400 million applied in accordance 
with paragraph (a)(2)(i) of this section, 
with regard to security-based swaps 
not described in paragraph (a)(1)(i) of 
this section; and 

(iii) An aggregate gross notional 
amount of no more than $25 million 
with regard to all security-based swaps 
in which the counterparty is a special 
entity (as that term is defined in sec-
tion 15F(h)(2)(C) of the Act (15 U.S.C. 
78o–10(h)(2)(C)). 

(2) Phase-in procedure—(i) Phase-in pe-
riod. For purposes of paragraphs 
(a)(1)(i) and (ii) of this section, a person 
that engages in security-based swap 
dealing activity that does not exceed 
either of the phase-in levels set forth in 
paragraphs (a)(1)(i) and (ii) of this sec-
tion, as applicable, shall be deemed not 
to be a security-based swap dealer, and, 
therefore, shall not be subject to Sec-
tion 15F of the Act (15 U.S.C. 78o–10) 
and the rules, regulations and interpre-
tations issued thereunder, as a result 

of its security-based swap dealing ac-
tivity, until the ‘‘phase-in termination 
date’’ established as provided in para-
graph (a)(2)(ii) of this section; pro-
vided, however, that this phase-in pe-
riod shall not be available to the ex-
tent that a person engages in security- 
based swap dealing activity with 
counterparties that are natural per-
sons, other than natural persons who 
qualify as eligible contract partici-
pants by virtue of section 
1a(18)(A)(xi)(II) of the Commodity Ex-
change Act, (7 U.S.C. 1a(18)(A)(xi)(II)). 
The Commission shall announce the 
phase-in termination date on the Com-
mission Web site and publish such date 
in the FEDERAL REGISTER. 

(ii) Establishment of phase-in termi-
nation date. (A) Nine months after the 
publication of the staff report de-
scribed in Appendix A of this section, 
and after giving due consideration to 
that report and any associated public 
comment, the Commission may either: 

(1) Terminate the phase-in period set 
forth in paragraph (a)(2)(i) of this sec-
tion, in which case the phase-in termi-
nation date shall be established by the 
Commission by order published in the 
FEDERAL REGISTER; or 

(2) Determine that it is necessary or 
appropriate in the public interest to 
propose through rulemaking an alter-
native to the $3 billion and $150 million 
amounts set forth in paragraphs 
(a)(1)(i) and (ii) of this section, as ap-
plicable, that would constitute a de 
minimis quantity of security-based swap 
dealing in connection with trans-
actions with or on behalf of customers 
within the meaning of section 
3(a)(71)(D) of the Act, (15 U.S.C. 
78c(a)(71)(D)), in which case the Com-
mission shall by order published in the 
FEDERAL REGISTER provide notice of 
such determination to propose through 
rulemaking an alternative, which order 
shall also establish the phase-in termi-
nation date. 

(B) If the phase-in termination date 
has not been previously established 
pursuant to paragraph (a)(2)(ii)(A) of 
this section, then in any event the 
phase-in termination date shall occur 
five years after the data collection ini-
tiation date defined in paragraph 
(a)(2)(iii) of this section. 
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(iii) Data collection initiation date. The 
term ‘‘data collection initiation date’’ 
shall mean the date that is the later of: 
the last compliance date for the reg-
istration and regulatory requirements 
for security-based swap dealers and 
major security-based swap participants 
under Section 15F of the Act (15 U.S.C. 
78o–10); or the first date on which com-
pliance with the trade-by-trade report-
ing rules for credit-related and equity- 
related security-based swaps to a reg-
istered security-based swap data repos-
itory is required. The Commission shall 
announce the data collection initiation 
date on the Commission Web site and 
publish such date in the FEDERAL REG-
ISTER. 

(3) Use of effective notional amounts. 
For purposes of paragraph (a)(1) of this 
section, if the stated notional amount 
of a security-based swap is leveraged or 
enhanced by the structure of the secu-
rity-based swap, the calculation shall 
be based on the effective notional 
amount of the security-based swap 
rather than on the stated notional 
amount. 

(b) Registration period for persons that 
no longer can take advantage of the ex-
ception. A person that has not reg-
istered as a security-based swap dealer 
by virtue of satisfying the require-
ments of paragraph (a) of this section, 
but that no longer can take advantage 
of the de minimis exception provided for 
in paragraph (a) of this section, will be 
deemed not to be a security-based swap 
dealer under section 3(a)(71) of the Act 
(15 U.S.C. 78c(a)(71)) and subject to the 
requirements of section 15F of the Act 
(15 U.S.C. 78o–10) and the rules, regula-
tions and interpretations issued there-
under until the earlier of the date on 
which it submits a complete applica-
tion for registration pursuant to sec-
tion 15F(b) (15 U.S.C. 78o–10(b)) or two 
months after the end of the month in 
which that person becomes no longer 
able to take advantage of the excep-
tion. 

(c) Applicability to registered security- 
based swap dealers. A person who cur-
rently is registered as a security-based 
swap dealer may apply to withdraw 
that registration, while continuing to 
engage in security-based swap dealing 
activity in reliance on this section, so 
long as that person has been registered 

as a security-based swap dealer for at 
least 12 months and satisfies the condi-
tions of paragraph (a) of this section. 

(d) Future adjustments to scope of the 
de minimis exception. The Commission 
may by rule or regulation change the 
requirements of the de minimis excep-
tion described in paragraphs (a) 
through (c) of this section. 

(e) Voluntary registration. Notwith-
standing paragraph (a) of this section, 
a person that chooses to register with 
the Commission as a security-based 
swap dealer shall be deemed to be a se-
curity-based swap dealer, and, there-
fore, shall be subject to Section 15F of 
the Act (15 U.S.C 78o–10) and the rules, 
regulations and interpretations issued 
thereunder. 

[78 FR 30751, May 23, 2013] 

§ 240.3a71–2A Report regarding the 
‘‘security-based swap dealer’’ and 
‘‘major security-based swap partici-
pant’’ definitions (Appendix A to 17 
CFR 240.3a71–2). 

Appendix A to § 240.3a71–2 sets forth 
guidelines applicable to a report that 
the Commission has directed its staff 
to make in connection with the rules 
and interpretations further defining 
the Act’s definitions of the terms ‘‘se-
curity-based swap dealer’’ (including 
the de minimis exception to that defini-
tion) and ‘‘major security-based swap 
participant.’’ The Commission intends 
to consider this report in reviewing the 
effect and application of these rules 
based on the evolution of the security- 
based swap market following the im-
plementation of the registration and 
regulatory requirements of Section 15F 
of the Act (15 U.S.C. 78o–10). The report 
may also be informative as to potential 
changes to the rules further defining 
those terms. In producing this report, 
the staff shall consider security-based 
swap data collected by the Commission 
pursuant to other Title VII rules, as 
well as any other applicable informa-
tion as the staff may determine to be 
appropriate for its analysis. 

(a) Report topics. As appropriate, 
based on the availability of data and 
information, the report should address 
the following topics: 

(1) De minimis exception. In connection 
with the de minimis exception to the 
definition of ‘‘security-based swap 
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