
760 

17 CFR Ch. II (4–1–14 Edition) § 248.101 

(i) If it does not share with nonaffiliated 
third parties, state: ‘‘[name of financial insti-
tution] does not share with nonaffiliates so 
they can market to you;’’ or 

(ii) If it shares with nonaffiliated third par-
ties, state, as applicable: ‘‘Nonaffiliates we 
share with can include [list categories of com-
panies such as mortgage companies, insurance 
companies, direct marketing companies, and 
nonprofit organizations].’’ 

(3) Joint Marketing. As required by § 248.13 
of this part, where [joint marketing] appears, 
the financial institution must: 

(i) If it does not engage in joint marketing, 
state: ‘‘[name of financial institution] doesn’t 
jointly market;’’ or 

(ii) If it shares personal information for 
joint marketing, state, as applicable: ‘‘Our 
joint marketing partners include [list cat-
egories of companies such as credit card compa-
nies].’’ 

(c) General instructions for the ‘‘Other impor-
tant information’’ box. This box is optional. 
The space provided for information in this 
box is not limited. Only the following types 
of information can appear in this box. 

(1) State and/or international privacy law 
information; and/or 

(2) Acknowledgment of receipt form. 

[74 FR 62985, Dec. 1, 2009] 

Subpart B—Regulation S-AM: 
Limitations on Affiliate Marketing 

SOURCE: 74 FR 40431, Aug. 11, 2009, unless 
otherwise noted. 

§ 248.101 Purpose and scope. 
(a) Purpose. The purpose of this sub-

part is to implement section 624 of the 
Fair Credit Reporting Act, 15 U.S.C. 
1681, et seq. (‘‘FCRA’’). Section 624, 
which was added to the FCRA by sec-
tion 214 of the Fair and Accurate Cred-
it Transactions Act of 2003, Public Law 
108–159, 117 Stat. 1952 (2003) (‘‘FACT 
Act’’ or ‘‘Act’’), regulates the use of 
consumer information received from an 
affiliate to make marketing solicita-
tions. 

(b) Scope. This subpart applies to any 
broker or dealer other than a notice- 
registered broker or dealer, to any in-
vestment company, and to any invest-
ment adviser or transfer agent reg-
istered with the Commission. These en-
tities are referred to in this subpart as 
‘‘you.’’ 

§ 248.102 Examples. 
The examples in this subpart are not 

exclusive. The examples in this subpart 

provide guidance concerning the rules’ 
application in ordinary circumstances. 
The facts and circumstances of each in-
dividual situation, however, will deter-
mine whether compliance with an ex-
ample, to the extent applicable, con-
stitutes compliance with this subpart. 
Examples in a paragraph illustrate 
only the issue described in the para-
graph and do not illustrate any other 
issue that may arise under this sub-
part. Similarly, the examples do not il-
lustrate any issues that may arise 
under other laws or regulations. 

§§ 248.103–248.119 [Reserved] 

§ 248.120 Definitions. 
As used in this subpart, unless the 

context requires otherwise: 
(a) Affiliate of a broker, dealer, or in-

vestment company, or an investment 
adviser or transfer agent registered 
with the Commission means any person 
that is related by common ownership 
or common control with the broker, 
dealer, or investment company, or the 
investment adviser or transfer agent 
registered with the Commission. In ad-
dition, a broker, dealer, or investment 
company, or an investment adviser or 
transfer agent registered with the 
Commission will be deemed an affiliate 
of a company for purposes of this sub-
part if: 

(1) That company is regulated under 
section 214 of the FACT Act, Public 
Law 108–159, 117 Stat. 1952 (2003), by a 
government regulator other than the 
Commission; and 

(2) Rules adopted by the other gov-
ernment regulator under section 214 of 
the FACT Act treat the broker, dealer, 
or investment company, or investment 
adviser or transfer agent registered 
with the Commission as an affiliate of 
that company. 

(b) Broker has the same meaning as in 
section 3(a)(4) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78c(a)(4)). 
A ‘‘broker’’ does not include a broker 
registered by notice with the Commis-
sion under section 15(b)(11) of the Secu-
rities Exchange Act of 1934 (15 U.S.C. 
78o(b)(11)). 

(c) Clear and conspicuous means rea-
sonably understandable and designed 
to call attention to the nature and sig-
nificance of the information presented. 
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(d) Commission means the Securities 
and Exchange Commission. 

(e) Company means any corporation, 
limited liability company, business 
trust, general or limited partnership, 
association, or similar organization. 

(f) Concise—(1) In general. The term 
‘‘concise’’ means a reasonably brief ex-
pression or statement. 

(2) Combination with other required dis-
closures. A notice required by this sub-
part may be concise even if it is com-
bined with other disclosures required 
or authorized by Federal or State law. 

(g) Consumer means an individual. 
(h) Control of a company means the 

power to exercise a controlling influ-
ence over the management or policies 
of a company whether through owner-
ship of securities, by contract, or oth-
erwise. Any person who owns bene-
ficially, either directly or through one 
or more controlled companies, more 
than 25 percent of the voting securities 
of any company is presumed to control 
the company. Any person who does not 
own more than 25 percent of the voting 
securities of any company will be pre-
sumed not to control the company. 
Any presumption regarding control 
may be rebutted by evidence, but, in 
the case of an investment company, 
will continue until the Commission 
makes a decision to the contrary ac-
cording to the procedures described in 
section 2(a)(9) of the Investment Com-
pany Act of 1940 (15 U.S.C. 80a–2(a)(9)). 

(i) Dealer has the same meaning as in 
section 3(a)(5) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78c(a)(5)). 
A ‘‘dealer’’ does not include a dealer 
registered by notice with the Commis-
sion under section 15(b)(11) of the Secu-
rities Exchange Act of 1934 (15 U.S.C. 
78o(b)(11)). 

(j) Eligibility information means any 
information the communication of 
which would be a consumer report if 
the exclusions from the definition of 
‘‘consumer report’’ in section 
603(d)(2)(A) of the FCRA did not apply. 
Eligibility information does not in-
clude aggregate or blind data that does 
not contain personal identifiers such as 
account numbers, names, or addresses. 

(k) FCRA means the Fair Credit Re-
porting Act (15 U.S.C. 1681, et seq.). 

(l) GLBA means the Gramm-Leach- 
Bliley Act (15 U.S.C. 6801, et seq.). 

(m) Investment adviser has the same 
meaning as in section 202(a)(11) of the 
Investment Advisers Act of 1940 (15 
U.S.C. 80b–2(a)(11)). 

(n) Investment company has the same 
meaning as in section 3 of the Invest-
ment Company Act of 1940 (15 U.S.C. 
80a–3) and includes a separate series of 
the investment company. 

(o) Marketing solicitation—(1) In gen-
eral. The term ‘‘marketing solicita-
tion’’ means the marketing of a prod-
uct or service initiated by a person to 
a particular consumer that is: 

(i) Based on eligibility information 
communicated to that person by its af-
filiate as described in this subpart; and 

(ii) Intended to encourage the con-
sumer to purchase or obtain such prod-
uct or service. 

(2) Exclusion of marketing directed at 
the general public. A marketing solicita-
tion does not include marketing com-
munications that are directed at the 
general public. For example, television, 
general circulation magazine, billboard 
advertisements and publicly available 
Web sites that are not directed to par-
ticular consumers would not constitute 
marketing solicitations, even if those 
communications are intended to en-
courage consumers to purchase prod-
ucts and services from the person initi-
ating the communications. 

(3) Examples of marketing solicitations. 
A marketing solicitation would in-
clude, for example, a telemarketing 
call, direct mail, e-mail, or other form 
of marketing communication directed 
to a particular consumer that is based 
on eligibility information received 
from an affiliate. 

(p) Person means any individual, 
partnership, corporation, trust, estate, 
cooperative, association, government 
or governmental subdivision or agency, 
or other entity. 

(q) Pre-existing business relationship— 
(1) In general. The term ‘‘pre-existing 
business relationship’’ means a rela-
tionship between a person, or a per-
son’s licensed agent, and a consumer 
based on: 

(i) A financial contract between the 
person and the consumer which is in 
force on the date on which the con-
sumer is sent a solicitation covered by 
this subpart; 
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(ii) The purchase, rental, or lease by 
the consumer of the person’s goods or 
services, or a financial transaction (in-
cluding holding an active account or a 
policy in force or having another con-
tinuing relationship) between the con-
sumer and the person, during the 18- 
month period immediately preceding 
the date on which the consumer is sent 
a solicitation covered by this subpart; 
or 

(iii) An inquiry or application by the 
consumer regarding a product or serv-
ice offered by that person during the 
three-month period immediately pre-
ceding the date on which the consumer 
is sent a solicitation covered by this 
subpart. 

(2) Examples of pre-existing business re-
lationships. (i) If a consumer has a bro-
kerage account with a broker-dealer 
that is currently in force, the broker- 
dealer has a pre-existing business rela-
tionship with the consumer and can 
use eligibility information it receives 
from its affiliates to make solicita-
tions to the consumer about its prod-
ucts or services. 

(ii) If a consumer has an investment 
advisory contract with a registered in-
vestment adviser, the investment ad-
viser has a pre-existing business rela-
tionship with the consumer and can 
use eligibility information it receives 
from its affiliates to make solicita-
tions to the consumer about its prod-
ucts or services. 

(iii) If a consumer was the record 
owner of securities issued by an invest-
ment company, but the consumer re-
deems these securities, the investment 
company has a pre-existing business re-
lationship with the consumer and can 
use eligibility information it receives 
from its affiliates to make solicita-
tions to the consumer about its prod-
ucts or services for 18 months after the 
date the consumer redeemed the in-
vestment company’s securities. 

(iv) If a consumer applies for a mar-
gin account offered by a broker-dealer, 
but does not obtain a product or serv-
ice from or enter into a financial con-
tract or transaction with the broker- 
dealer, the broker-dealer has a pre-ex-
isting business relationship with the 
consumer and can therefore use eligi-
bility information it receives from its 
affiliates to make solicitations to the 

consumer about its products or serv-
ices for three months after the date of 
the application. 

(v) If a consumer makes a telephone 
inquiry to a broker-dealer about its 
products or services and provides con-
tact information to the broker-dealer, 
but does not obtain a product or serv-
ice from or enter into a financial con-
tract or transaction with the institu-
tion, the broker-dealer has a pre-exist-
ing business relationship with the con-
sumer and can therefore use eligibility 
information it receives from its affili-
ates to make solicitations to the con-
sumer about its products or services 
for three months after the date of the 
inquiry. 

(vi) If a consumer makes an inquiry 
by e-mail to a broker-dealer about one 
of its affiliated investment company’s 
products or services but does not ob-
tain a product or service from, or enter 
into a financial contract or transaction 
with the broker-dealer or the invest-
ment company, the broker-dealer and 
the investment company both have a 
pre-existing business relationship with 
the consumer and can therefore use eli-
gibility information they receive from 
their affiliates to make solicitations to 
the consumer about their products or 
services for three months after the 
date of the inquiry. 

(vii) If a consumer who has a pre-ex-
isting business relationship with an in-
vestment company that is part of a 
group of affiliated companies makes a 
telephone call to the centralized call 
center for the affiliated companies to 
inquire about products or services of-
fered by a broker-dealer affiliated with 
the investment company, and provides 
contact information to the call center, 
the call constitutes an inquiry to the 
broker-dealer. In these circumstances, 
the broker-dealer has a pre-existing 
business relationship with the con-
sumer and can therefore use eligibility 
information it receives from the in-
vestment company to make solicita-
tions to the consumer about its prod-
ucts or services for three months after 
the date of the inquiry. 

(3) Examples where no pre-existing busi-
ness relationship is created. (i) If a con-
sumer makes a telephone call to a cen-
tralized call center for a group of affili-
ated companies to inquire about the 
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consumer’s existing account at a 
broker-dealer, the call does not con-
stitute an inquiry to any affiliate other 
than the broker-dealer that holds the 
consumer’s account and does not estab-
lish a pre-existing business relation-
ship between the consumer and any af-
filiate of the account-holding broker- 
dealer. 

(ii) If a consumer who has an advi-
sory contract with a registered invest-
ment adviser makes a telephone call to 
an affiliate of the investment adviser 
to ask about the affiliate’s retail loca-
tions and hours, but does not make an 
inquiry about the affiliate’s products 
or services, the call does not constitute 
an inquiry and does not establish a pre- 
existing business relationship between 
the consumer and the affiliate. Also, 
the affiliate’s capture of the con-
sumer’s telephone number does not 
constitute an inquiry and does not es-
tablish a pre-existing business relation-
ship between the consumer and the af-
filiate. 

(iii) If a consumer makes a telephone 
call to a broker-dealer in response to 
an advertisement offering a free pro-
motional item to consumers who call a 
toll-free number, but the advertise-
ment does not indicate that the 
broker-dealer’s products or services 
will be marketed to consumers who 
call in response, the call does not cre-
ate a pre-existing business relationship 
between the consumer and the broker- 
dealer because the consumer has not 
made an inquiry about a product or 
service offered by the institution, but 
has merely responded to an offer for a 
free promotional item. 

(r) Transfer agent has the same mean-
ing as in section 3(a)(25) of the Securi-
ties Exchange Act of 1934 (15 U.S.C. 
78c(a)(25)). 

(s) You means: 
(1) Any broker or dealer other than a 

broker or dealer registered by notice 
with the Commission under section 
15(b)(11) of the Securities Exchange Act 
of 1934 (15 U.S.C. 78o(b)(11)); 

(2) Any investment company; 
(3) Any investment adviser registered 

with the Commission under the Invest-
ment Advisers Act of 1940 (15 U.S.C. 
80b–1, et seq.); and 

(4) Any transfer agent registered 
with the Commission under section 17A 

of the Securities Exchange Act of 1934 
(15 U.S.C. 78q–1). 

§ 248.121 Affiliate marketing opt out 
and exceptions. 

(a) Initial notice and opt out require-
ment—(1) In general. You may not use 
eligibility information about a con-
sumer that you receive from an affil-
iate to make a marketing solicitation 
to the consumer, unless: 

(i) It is clearly and conspicuously dis-
closed to the consumer in writing or, if 
the consumer agrees, electronically, in 
a concise notice that you may use eli-
gibility information about that con-
sumer received from an affiliate to 
make marketing solicitations to the 
consumer; 

(ii) The consumer is provided a rea-
sonable opportunity and a reasonable 
and simple method to ‘‘opt out,’’ or the 
consumer prohibits you from using eli-
gibility information to make mar-
keting solicitations to the consumer; 
and 

(iii) The consumer has not opted out. 
(2) Example. A consumer has a bro-

kerage account with a broker-dealer. 
The broker-dealer furnishes eligibility 
information about the consumer to its 
affiliated investment adviser. Based on 
that eligibility information, the in-
vestment adviser wants to make a mar-
keting solicitation to the consumer 
about its discretionary advisory ac-
counts. The investment adviser does 
not have a pre-existing business rela-
tionship with the consumer and none of 
the other exceptions apply. The invest-
ment adviser is prohibited from using 
eligibility information received from 
its broker-dealer affiliate to make 
marketing solicitations to the con-
sumer about its discretionary advisory 
accounts unless the consumer is given 
a notice and opportunity to opt out and 
the consumer does not opt out. 

(3) Affiliates who may provide the no-
tice. The notice required by this para-
graph must be provided: 

(i) By an affiliate that has or has pre-
viously had a pre-existing business re-
lationship with the consumer; or 

(ii) As part of a joint notice from two 
or more members of an affiliated group 
of companies, provided that at least 
one of the affiliates on the joint notice 
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