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and the affiliate thereof were a mem-
ber bank and the covered fund were an 
affiliate thereof. 

(2) Notwithstanding paragraph (a)(1) 
of this section, a banking entity may: 

(i) Acquire and retain any ownership 
interest in a covered fund in accord-
ance with the requirements of § 255.11, 
§ 255.12, or § 255.13 of this subpart; and 

(ii) Enter into any prime brokerage 
transaction with any covered fund in 
which a covered fund managed, spon-
sored, or advised by such banking enti-
ty (or an affiliate thereof) has taken an 
ownership interest, if: 

(A) The banking entity is in compli-
ance with each of the limitations set 
forth in § 255.11 of this subpart with re-
spect to a covered fund organized and 
offered by such banking entity (or an 
affiliate thereof); 

(B) The chief executive officer (or 
equivalent officer) of the banking enti-
ty certifies in writing annually to the 
SEC (with a duty to update the certifi-
cation if the information in the certifi-
cation materially changes) that the 
banking entity does not, directly or in-
directly, guarantee, assume, or other-
wise insure the obligations or perform-
ance of the covered fund or of any cov-
ered fund in which such covered fund 
invests; and 

(C) The Board has not determined 
that such transaction is inconsistent 
with the safe and sound operation and 
condition of the banking entity. 

(b) Restrictions on transactions with 
covered funds. A banking entity that 
serves, directly or indirectly, as the in-
vestment manager, investment adviser, 
commodity trading advisor, or sponsor 
to a covered fund, or that organizes 
and offers a covered fund pursuant to 
§ 255.11 of this subpart, or that con-
tinues to hold an ownership interest in 
accordance with § 255.11(b) of this sub-
part, shall be subject to section 23B of 
the Federal Reserve Act (12 U.S.C. 
371c–1), as if such banking entity were 
a member bank and such covered fund 
were an affiliate thereof. 

(c) Restrictions on prime brokerage 
transactions. A prime brokerage trans-
action permitted under paragraph 
(a)(2)(ii) of this section shall be subject 
to section 23B of the Federal Reserve 
Act (12 U.S.C. 371c–1) as if the 

counterparty were an affiliate of the 
banking entity. 

§ 255.15 Other limitations on per-
mitted covered fund activities. 

(a) No transaction, class of trans-
actions, or activity may be deemed per-
missible under §§ 255.11 through 255.13 
of this subpart if the transaction, class 
of transactions, or activity would: 

(1) Involve or result in a material 
conflict of interest between the bank-
ing entity and its clients, customers, 
or counterparties; 

(2) Result, directly or indirectly, in a 
material exposure by the banking enti-
ty to a high-risk asset or a high-risk 
trading strategy; or 

(3) Pose a threat to the safety and 
soundness of the banking entity or to 
the financial stability of the United 
States. 

(b) Definition of material conflict of in-
terest. (1) For purposes of this section, a 
material conflict of interest between a 
banking entity and its clients, cus-
tomers, or counterparties exists if the 
banking entity engages in any trans-
action, class of transactions, or activ-
ity that would involve or result in the 
banking entity’s interests being mate-
rially adverse to the interests of its cli-
ent, customer, or counterparty with re-
spect to such transaction, class of 
transactions, or activity, and the bank-
ing entity has not taken at least one of 
the actions in paragraph (b)(2) of this 
section. 

(2) Prior to effecting the specific 
transaction or class or type of trans-
actions, or engaging in the specific ac-
tivity, the banking entity: 

(i) Timely and effective disclosure. (A) 
Has made clear, timely, and effective 
disclosure of the conflict of interest, 
together with other necessary informa-
tion, in reasonable detail and in a man-
ner sufficient to permit a reasonable 
client, customer, or counterparty to 
meaningfully understand the conflict 
of interest; and 

(B) Such disclosure is made in a man-
ner that provides the client, customer, 
or counterparty the opportunity to ne-
gate, or substantially mitigate, any 
materially adverse effect on the client, 
customer, or counterparty created by 
the conflict of interest; or 
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(ii) Information barriers. Has estab-
lished, maintained, and enforced infor-
mation barriers that are memorialized 
in written policies and procedures, 
such as physical separation of per-
sonnel, or functions, or limitations on 
types of activity, that are reasonably 
designed, taking into consideration the 
nature of the banking entity’s busi-
ness, to prevent the conflict of interest 
from involving or resulting in a mate-
rially adverse effect on a client, cus-
tomer, or counterparty. A banking en-
tity may not rely on such information 
barriers if, in the case of any specific 
transaction, class or type of trans-
actions or activity, the banking entity 
knows or should reasonably know that, 
notwithstanding the banking entity’s 
establishment of information barriers, 
the conflict of interest may involve or 
result in a materially adverse effect on 
a client, customer, or counterparty. 

(c) Definition of high-risk asset and 
high-risk trading strategy. For purposes 
of this section: 

(1) High-risk asset means an asset or 
group of related assets that would, if 
held by a banking entity, significantly 
increase the likelihood that the bank-
ing entity would incur a substantial fi-
nancial loss or would pose a threat to 
the financial stability of the United 
States. 

(2) High-risk trading strategy means a 
trading strategy that would, if engaged 
in by a banking entity, significantly 
increase the likelihood that the bank-
ing entity would incur a substantial fi-
nancial loss or would pose a threat to 
the financial stability of the United 
States. 

§ 255.16 Ownership of interests in and 
sponsorship of issuers of certain 
collateralized debt obligations 
backed by trust-preferred securi-
ties. 

(a) The prohibition contained in 
§ 255.10(a)(1) does not apply to the own-
ership by a banking entity of an inter-
est in, or sponsorship of, any issuer if: 

(1) The issuer was established, and 
the interest was issued, before May 19, 
2010; 

(2) The banking entity reasonably be-
lieves that the offering proceeds re-
ceived by the issuer were invested pri-
marily in Qualifying TruPS Collateral; 
and 

(3) The banking entity acquired such 
interest on or before December 10, 2013 
(or acquired such interest in connec-
tion with a merger with or acquisition 
of a banking entity that acquired the 
interest on or before December 10, 
2013). 

(b) For purposes of this § 255.16, Quali-
fying TruPS Collateral shall mean any 
trust preferred security or subordi-
nated debt instrument issued prior to 
May 19, 2010 by a depository institution 
holding company that, as of the end of 
any reporting period within 12 months 
immediately preceding the issuance of 
such trust preferred security or subor-
dinated debt instrument, had total con-
solidated assets of less than 
$15,000,000,000 or issued prior to May 19, 
2010 by a mutual holding company. 

(c) Notwithstanding paragraph (a)(3) 
of this section, a banking entity may 
act as a market maker with respect to 
the interests of an issuer described in 
paragraph (a) of this section in accord-
ance with the applicable provisions of 
§§ 255.4 and 255.11. 

(d) Without limiting the applicability 
of paragraph (a) of this section, the 
Board, the FDIC and the OCC will 
make public a non-exclusive list of 
issuers that meet the requirements of 
paragraph (a). A banking entity may 
rely on the list published by the Board, 
the FDIC and the OCC. 

[79 FR 5228, Jan. 31, 2014] 

§§ 255.17–255.19 [Reserved] 

Subpart D—Compliance Program 
Requirement; Violations 

§ 255.20 Program for compliance; re-
porting 

(a) Program requirement. Each bank-
ing entity shall develop and provide for 
the continued administration of a com-
pliance program reasonably designed 
to ensure and monitor compliance with 
the prohibitions and restrictions on 
proprietary trading and covered fund 
activities and investments set forth in 
section 13 of the BHC Act and this part. 
The terms, scope and detail of the com-
pliance program shall be appropriate 
for the types, size, scope and com-
plexity of activities and business struc-
ture of the banking entity. 
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