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(b) It is not currently the subject of 
any disciplinary action by any Federal 
or state entity regulating persons deal-
ing in securities or commodities. 

§ 401.9 Exemption for certain foreign 
government securities brokers or 
dealers. 

A government securities broker or 
dealer (excluding a branch or agency of 
a foreign bank) that is a non-U.S. resi-
dent shall be exempt from the provi-
sions of sections 15C(a), (b), and (d) of 
the Act (15 U.S.C. 78o–5(a), (b) and (d)) 
and the regulations of this subchapter 
provided it complies with the provi-
sions of 17 CFR 240.15a–6 (SEC Rule 15a– 
6) as modified in this section. 

(a) For purposes of this section, non- 
U.S. resident means any person (includ-
ing any U.S. person) engaged in busi-
ness as a government securities broker 
or dealer entirely outside the U.S. that 
is not an office or branch of, or a nat-
ural person associated with, a reg-
istered broker or dealer, a registered 
government securities broker or dealer 
or a financial institution that has pro-
vided notice pursuant to § 400.1(d) of 
this chapter. 

(b) Within § 240.15a–6 of this title, ref-
erences to ‘‘security’’ and ‘‘securities’’ 
shall mean ‘‘government securities’’ as 
defined in § 400.3 of this chapter. 

(c) Section 240.15a–6(a) of this title is 
modified to read as follows: 

‘‘(a) A foreign broker or dealer shall 
be exempt from the registration or no-
tice requirements of section 15C(a)(1) of 
the Act to the extent that the foreign 
broker or dealer:’’ 

(d) Paragraph 240.15a–6(a)(2)(iii) of 
this title is modified to read as follows: 

‘‘(iii) If the foreign broker or dealer 
has established a relationship with a 
registered broker or dealer for the pur-
pose of compliance with paragraph 
(a)(3) of this rule, this relationship is 
disclosed in all research reports and all 
transactions with the foreign broker or 
dealer in securities discussed in the re-
search reports are effected only 
through that registered broker or deal-
er, pursuant to the provisions of para-
graph (a)(3); and’’ 

(e) Paragraph 240.15a–6(a)(3)(i)(B) of 
this title is modified to read as follows: 

‘‘(B) Provides its appropriate regu-
latory agency (upon request or pursu-

ant to agreements reached between any 
foreign securities authority, including 
any foreign government as specified in 
section 3(a)(50) of the Act, and the 
Commission or the U.S. Government) 
with any information, documents, or 
records within the possession, custody, 
or control of the foreign broker or deal-
er, any testimony of foreign associated 
persons, and any assistance in taking 
the evidence of other persons, wherever 
located, that the appropriate regu-
latory agency requests and that relates 
to transactions under paragraph (a)(3) 
of this rule, except that if, after the 
foreign broker or dealer has exercised 
its best efforts to provide this informa-
tion, including requesting the appro-
priate governmental body and, if le-
gally necessary, its customers (with re-
spect to customer information) to per-
mit the foreign broker or dealer to pro-
vide this information to its appropriate 
regulatory agency, the foreign broker 
or dealer is prohibited from providing 
this information by applicable foreign 
law or regulations, then this paragraph 
(a)(3)(i)(B) shall not apply and the for-
eign broker or dealer will be subject to 
paragraph (c) of this rule;’’ 

(f) Paragraphs 240.15a–6(a)(3)(iii)(A) 
(4), (5) and (6) of this title are modified 
to read as follows: 

‘‘(4) Maintaining required books and 
records relating to the transactions, 
including those required by § 404.1 of 
this title for registered brokers and 
dealers (excluding registered govern-
ment securities brokers and dealers 
and noticed financial institutions), 
§§ 404.2 and 404.3 of this title for reg-
istered government securities brokers 
or dealers, and § 404.4 of this title for 
noticed financial institutions; 

‘‘(5) Complying with part 402 of this 
title with respect to the transactions; 
and 

‘‘(6) Receiving, delivering, and safe-
guarding funds and securities in con-
nection with the transactions on behalf 
of the U.S. institutional investor or the 
major U.S. institutional investor in 
compliance with § 403.1 of this title for 
registered brokers and dealers (exclud-
ing registered government securities 
brokers and dealers and noticed finan-
cial institutions); §§ 403.2, 403.3, 403.4 
and 403.6 of this title for registered 
government securities brokers and 

VerDate Mar<15>2010 17:39 Jun 06, 2014 Jkt 232060 PO 00000 Frm 01134 Fmt 8010 Sfmt 8010 Q:\17\17V4.TXT ofr150 PsN: PC150



1125 

Department of the Treasury § 401.9 

dealers, and § 403.5 of this title for no-
ticed financial institutions.’’ 

(g) Paragraph 240.15a–6(a)(3)(iii)(C) of 
this title is modified to read as follows: 

‘‘(C) Has obtained from the foreign 
broker or dealer, with respect to each 
foreign associated person, the types of 
information specified in Rule 17a– 
3(a)(12) under the Act (17 CFR 240.17a– 
3(a)(12)), provided that the information 
required by paragraph (a)(12)(d) of that 
Rule shall include sanctions imposed 
by foreign securities authorities, ex-
changes, or associations, including, 
without limitation, those described in 
paragraph (a)(3)(ii)(B) of this rule. Not-
withstanding the above, a registered 
broker or dealer that is a noticed fi-
nancial institution shall comply with 
the provisions of paragraphs 
404.4(a)(3)(i) (B) and (C) of this title, in 
lieu of Rule 17a–3(a)(12), provided that 
the information required by paragraphs 
404.4(a)(3)(i) (B) and (C) of this title 
shall include sanctions imposed by for-
eign securities authorities, exchanges, 
or associations, including, without lim-
itation, those described in (a)(3)(ii)(B) 
of this rule;’’ 

(h) Paragraph 240.15a–6(a)(3)(iii)(D) of 
this title is modified to read as follows: 

‘‘(D) Has obtained from the foreign 
broker or dealer and each foreign asso-
ciated person written consent to serv-
ice of process for any civil action 
brought by or proceeding before its ap-
propriate regulatory agency or a self- 
regulatory organization (as defined in 
section 3(a)(26) of the Act), providing 
that process may be served on them by 
service on the registered broker or 
dealer in the manner set forth on the 
registered broker’s or dealer’s current 
Form BD or other appropriate proce-
dure as specified by the appropriate 
regulatory agency; and’’ 

(i) Paragraph 240.15a–6(a)(3)(iii)(E) of 
this title is modified to read as follows: 

‘‘(E) Maintains a written record of 
the information and consents required 
by paragraphs (a)(3)(iii) (C) and (D) of 
this rule, and all records in connection 
with trading activities of the U.S. in-
stitutional investor or the major U.S. 
institutional investor involving the 
foreign broker or dealer conducted 
under paragraph (a)(3) of this rule, in 
an office of the registered broker or 
dealer located in the United States 

(with respect to nonresident registered 
brokers or dealers, pursuant to Rule 
17a–7(a) under the Act (17 CFR 240.17a– 
7(a)), provided that in Rule 17a–7(a) ref-
erences to broker or dealer shall in-
clude government securities brokers or 
dealers, as those terms are defined in 
§§ 400.3 of this title), and makes these 
records available to the appropriate 
regulatory agency upon request; or’’ 

(j) Paragraph 240.15a–6(a)(4)(i) of this 
title is modified to read as follows: 

‘‘(i) A registered broker or dealer, 
whether the registered broker or dealer 
is acting as principal for its own ac-
count or as agent for others, or a finan-
cial institution acting pursuant to 
§§ 401.3(a)(2)(ii) or 401.4(a)(1) of this 
title;’’ 

(k) Paragraph 240.15a–6(b)(2) of this 
title is modified to read as follows: 

‘‘(2) The term foreign associated person 
shall mean any natural person domi-
ciled outside the United States who is 
an associated person (a person associ-
ated with a government securities 
broker or a government securities deal-
er as defined in section 3(a)(45) of the 
Act) of the foreign broker or dealer and 
who participates in the solicitation of 
a U.S. institutional investor or a major 
U.S. institutional investor under para-
graph (a)(3) of this rule.’’ 

(l) Paragraph 240.15a–6(b)(3) of this 
title is modified to read as follows: 

‘‘(3) The term ‘‘foreign broker or 
dealer’’ shall mean any non-U.S. resi-
dent person (including any U.S. person 
engaged in business as a broker or deal-
er entirely outside the United States, 
except as otherwise permitted by this 
rule) that is not an office or branch of, 
or a natural person associated with, a 
registered broker or dealer, whose se-
curities activities, if conducted in the 
United States, would be described by 
the definition of ‘‘government securi-
ties broker’’ or ‘‘government securities 
dealer’’ in sections 3(a)(43) and 3(a)(44) 
of the Act.’’ 

(m) Paragraph 240.15a–6(b)(5) of this 
title is modified to read as follows: 

‘‘(5) Only for the purposes of this 
rule, the term ‘‘registered broker or 
dealer’’ shall mean a person that is reg-
istered with the Commission under sec-
tion 15C(a)(2) of the Act or a broker or 
dealer or a financial institution who 
has provided notice to its appropriate 
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regulatory agency under section 
15C(a)(1)(B)(ii) of the Act.’’ 

(n) For the purposes of this section, 
§ 240.15a–6(b) of this title shall include a 
new paragraph (8) to read as follows: 

‘‘(8) The term registered government se-
curities broker or dealer has the meaning 
set out in § 400.3 of this title.’’ 

(o) For the purposes of this section, 
240.15a–6(b) of this title shall include a 
new paragraph (9) to read as follows: 

‘‘(9) The term noticed financial institu-
tion means a financial institution as 
defined at § 400.3 of this title that has 
provided notice to its appropriate regu-
latory agency pursuant to § 400.1(d) of 
this title.’’ 

(p) For the purposes of this section, 
§ 240.15a–6(b) of this title shall include a 
new paragraph (10) to read as follows: 

‘‘(10) The term appropriate regulatory 
agency has the meaning set out in 
§ 400.3 of this title.’’ 

(q) Section 240.15a–6(c) of this title is 
modified to read as follows: 

‘‘(c) The Secretary of the Treasury, 
upon receiving notification from an ap-
propriate regulatory agency that the 
laws or regulations of a foreign coun-
try have prohibited a foreign broker or 
dealer, or a class of foreign brokers or 
dealers, engaging in activities exempt-
ed by paragraph (a)(3) of this rule, from 
providing, in response to a request 
from an appropriate regulatory agency, 
information, documents, or records 
within its possession, custody, or con-
trol, testimony of foreign associated 
persons, or assistance in taking the 
evidence of other persons, wherever lo-
cated, related to activities exempted 
by paragraph (a)(3) of this rule, may 
consider to be no longer applicable the 
exemption provided in paragraph (a)(3) 
of this rule with respect to the subse-
quent activities of the foreign broker 
or dealer or class of foreign brokers or 
dealers if the Secretary finds that con-
tinuation of the exemption is incon-
sistent with the public interest, the 
protection of investors and the pur-
poses of the Government Securities 
Act.’’ 

(Approved by the Office of Management and 
Budget under control number 1535–0089) 

[55 FR 27462, July 3, 1990; 55 FR 29293, July 18, 
1990, as amended at 60 FR 11026, Mar. 1, 1995; 
71 FR 54411, Sept. 15, 2006] 

PART 402—FINANCIAL 
RESPONSIBILITY 

Sec. 
402.1 Application of part to registered bro-

kers and dealers and financial institu-
tions; special rules for futures commis-
sion merchants and government securi-
ties interdealer brokers; effective date. 

402.2 Capital requirements for registered 
government securities brokers and deal-
ers. 

402.2a Appendix A—Calculation of market 
risk haircut for purposes of § 402.2(g)(2). 

402.2b [Reserved] 
402.2c Appendix C—Consolidated computa-

tions of liquid capital and total haircuts 
for certain subsidiaries and affiliates. 

402.2d Appendix D—Modification of 
§ 240.15c3–1d of this title, relating to sat-
isfactory subordination agreements, for 
purposes of § 402.2. 

402.2e Appendix E—Temporary minimum 
requirements. 

AUTHORITY: 15 U.S.C. 78o–5(b)(1)(A), (b)(4). 

SOURCE: 52 FR 27931, July 24, 1987, unless 
otherwise noted. 

§ 402.1 Application of part to reg-
istered brokers and dealers and fi-
nancial institutions; special rules 
for futures commission merchants 
and government securities inter-
dealer brokers; effective date. 

(a) Application of part. This part ap-
plies to all government securities bro-
kers and dealers, except as otherwise 
provided herein. 

(b) Registered brokers or dealers. This 
part does not apply to a registered 
broker or dealer (including an OTC de-
rivatives dealer) that is subject to 
§ 240.15c3–1 of this title (SEC Rule 15c3– 
1). 

(c) Financial institutions. This part 
does not apply to a government securi-
ties broker or dealer that is a financial 
institution and that is: 

(1) Subject to the rules and regula-
tions of its appropriate regulatory 
agency concerning capital require-
ments, or 

(2) A branch or agency of a foreign 
bank subject to regulation, super-
vision, and examination by state or 
Federal authorities having regulatory 
or supervisory authority over commer-
cial bank and trust companies. 

(d) Futures commission merchants. A 
futures commission merchant subject 
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