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time of the proposed revision must con-
tinue to be used until the proposed re-
vised rates are approved or modified by 
the Commission. 

(2) When filing for approval of either 
new or changed property account de-
preciation rates, a carrier must provide 
information in sufficient detail to fully 
explain and justify its proposed rates. 

(e) Information to be provided. The in-
formation in paragraphs (e)(1) through 
(5) of this section must be provided as 
justification for depreciation changes. 
Modifications, additions, and deletions 
to these data elements should be made 
to reflect the individual circumstances 
of the carrier’s properties and oper-
ations. Any information in paragraphs 
(e)(1) through (5) of this section, the re-
lease of which would violate section 
15(13) of the Interstate Commerce Act, 
must be provided in a format that will 
protect individual shippers. 

(1) A brief summary relating to the 
general principles on which the pro-
posed depreciation rates are based (e.g., 
why the economic life of the pipeline 
section is less then the physical life). 

(2) An explanation of the organiza-
tion, ownership, and operation of the 
pipeline. 

(3) A table of the proposed deprecia-
tion rates by account. 

(4) An explanation of the average re-
maining life on a physical basis and on 
an economic basis. 

(5) The following specific background 
data must be submitted at the time of 
and concurrently with any request for 
the establishment of, or modification 
to, depreciation rates for carriers. If 
the information listed is not applica-
ble, it may be omitted from the filing: 

(i) Up-to-date engineering maps of 
the pipeline including the location of 
all gathering facilities, trunkline fa-
cilities, terminals, interconnections 
with other pipeline systems, and inter-
connections with refineries/plants. 
Maps must indicate the direction of 
flow. 

(ii) A brief description of the car-
rier’s operations and an estimate of 
any major near-term additions or re-
tirements including the estimated 
costs, location, reason, and probable 
year of transaction. 

(iii) The present depreciation rates 
being used by account. 

(iv) For the most current year avail-
able and for the two prior years, a 
breakdown of the throughput (by type 
of product, if applicable) received with 
source (e.g. name of well, pipeline com-
pany) at each receipt point and 
throughput delivered at each delivery 
point. 

(v) The daily average capacity (in 
barrels per day) and the actual average 
capacity (in barrels per day) for the 
most current year, by line section. 

(vi) A list of shipments and their as-
sociated receipt points, delivery points, 
and volumes (in barrels) by type of 
product (where applicable) for the most 
current year. 

(vii) For each primary carrier ac-
count, the latest month’s book bal-
ances for gross plant and for accumu-
lated reserve for depreciation. 

(viii) An estimate of the remaining 
life of the system (both gathering and 
trunk lines) including the basis for the 
estimate. 

(ix) For crude oil, a list of the fields 
or areas from which crude oil is ob-
tained. 

(x) If the proposed depreciation rate 
adjustment is based on the remaining 
physical life of the properties, a com-
plete, or updated, if applicable, Service 
Life Data Form (FERC Form No. 73) 
through the most current year. 

(xi) Estimated salvage value of prop-
erties by account. 

[59 FR 59147, Nov. 16, 1994, as amended at 60 
FR 358, Jan. 4, 1995; Order 714, 73 FR 57537, 
Oct. 3, 2008] 

PART 348—OIL PIPELINE APPLICA-
TIONS FOR MARKET POWER DE-
TERMINATIONS 

Sec. 
348.1 Content of application for a market 

power determination. 
348.2 Procedures. 

AUTHORITY: 42 U.S.C. 7101–7352, 49 U.S.C. 
60502; 49 App. U.S.C. 1–85 (1988). 

§ 348.1 Content of application for a 
market power determination. 

(a) If, under § 342.4(b) of this chapter, 
a carrier seeks to establish that it 
lacks significant market power in the 
market in which it proposes to charge 
market-based rates, it must file and 
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provide an application for such a deter-
mination. An application must include 
a statement of position and the infor-
mation required by paragraph (c) of 
this section. 

(b) The carrier’s statement of posi-
tion required by paragraph (a) of this 
section must include an executive sum-
mary of its statement of position and a 
statement of material facts in addition 
to its complete statement of position. 
The statement of material facts must 
include citation to the supporting 
statements, exhibits, affidavits, and 
prepared testimony. 

(c) The carrier must include with its 
application the following information: 

(1) Statement A—geographic market. 
This statement must describe the geo-
graphic markets in which the carrier 
seeks to establish that it lacks signifi-
cant market power. The carrier must 
include the origin market and the des-
tination market related to the service 
for which it proposes to charge market- 
based rates. The statement must ex-
plain why the carrier’s method for se-
lecting the geographic markets is ap-
propriate. 

(2) Statement B—product market. This 
statement must identify the product 
market or markets for which the car-
rier seeks to establish that it lacks sig-
nificant market power. The statement 
must explain why the particular prod-
uct definition is appropriate. 

(3) Statement C—the carrier’s facilities 
and services. This statement must de-
scribe the carrier’s own facilities and 
services in the relevant markets iden-
tified in statements A and B in para-
graphs (c) (1) and (2) of this section. 
The statement must include all perti-
nent data about the pipeline’s facilities 
and services. 

(4) Statement D—competitive alter-
natives. This statement must describe 
available transportation alternatives 
in competition with the carrier in the 
relevant markets and other competi-
tion constraining the carrier’s rates in 
those markets. To the extent available, 
the statement must include all perti-
nent data about transportation alter-
natives and other constraining com-
petition. 

(5) Statement E—potential competition. 
This statement must describe potential 
competition in the relevant markets. 

To the extent available, the statement 
must include data about the potential 
competitors, including their costs, and 
their distance in miles from the car-
rier’s terminals and major consuming 
markets. 

(6) Statement F—maps. This statement 
must consist of maps showing the car-
rier’s principal transportation facili-
ties, the points at which service is ren-
dered under its tariff, the direction of 
flow of each line, the location of each 
of its terminals, the location of each of 
its major consuming markets, and the 
location of the alternatives to the car-
rier, including their distance in miles 
from the carrier’s terminals and major 
consuming markets. The statement 
must include a general system map and 
maps by geographic markets. The in-
formation required by this statement 
may be on separate pages. 

(7) Statement G—market power meas-
ures. This statement must set forth the 
calculation of the market concentra-
tion of the relevant markets using the 
Herfindahl-Hirschman Index. The 
statement must also set forth the car-
rier’s market share based on receipts in 
its origin markets and deliveries in its 
destination markets, if the Herfindahl- 
Hirschman Index is not based on those 
factors. The statement must also set 
forth the calculation of other market 
power measures relied on by the car-
rier. The statement must include com-
plete particulars about the carrier’s 
calculations. 

(8) Statement H—other factors. This 
statement must describe any other fac-
tors that bear on the issue of whether 
the carrier lacks significant market 
power in the relevant markets. The de-
scription must explain why those other 
factors are pertinent. 

(9) Statement I—prepared testimony. 
This statement must include the pro-
posed testimony in support of the ap-
plication and will serve as the carrier’s 
case-in-chief, if the Commission sets 
the application for hearing. The pro-
posed witness must subscribe to the 
testimony and swear that all state-
ments of fact contained in the proposed 
testimony are true and correct to the 
best of his or her knowledge, informa-
tion, and belief. 

[59 FR 59160, Nov. 16, 1994] 
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§ 348.2 Procedures. 
(a) All filings under this part must be 

made electronically pursuant to the re-
quirements of §§ 341.1 and 341.2 of this 
chapter. A carrier seeking privileged 
treatment for all or any part of its fil-
ing must submit a request for privi-
leged treatment in accordance with 
§ 388.112 of this chapter. 

(b) A carrier must provide a copy of 
its letter of transmittal and its pro-
posed form of protective agreement to 
each shipper and subscriber on or be-
fore the day the material is trans-
mitted to the Commission for filing. 

(c) A letter of transmittal must de-
scribe the market-based rate filing, in-
cluding an identification of each rate 
that would be market-based, and the 
pertinent tariffs, state if a waiver is 
being requested and specify the stat-
ute, section, subsection, regulation, 
policy or order requested to be waived. 
Letters of transmittal must be cer-
tified pursuant to § 341.1(b) of this chap-
ter. 

(d) An interested person must make a 
written request to the carrier for a 
copy of the carrier’s complete applica-
tion within 20 days after the filing of 
the application. The request must in-
clude an executed copy of the protec-
tive agreement. Any objection to the 
proposed form of protective agreement 
must be filed under § 385.212 of this 
chapter. 

(e) A carrier must provide a copy of 
the complete application to the re-
questing person within seven days after 
receipt of the written request and an 
executed copy of the protective agree-
ment. 

(f) A carrier must provide copies as 
required by paragraphs (b) and (e) of 
this section by first-class mail or by 
other means of transmission agreed 
upon in writing. 

(g) Any intervention or protest to the 
application must be filed within 60 
days after the filing of the application 
and must be filed pursuant to §§ 343.2 
(a) and (b) of this chapter. A protest 
must also be telefaxed if required by 
§ 343.3(a) of this chapter. 

(h) A protest filed against an applica-
tion for a market power determination 
must set forth in detail the grounds for 
opposing the carrier’s application, in-
cluding responding to its position and 

information and, if desired, presenting 
information pursuant to § 348.1(c). 

(i) After expiration of the date for fil-
ing protests, the Commission will issue 
an order in which it will summarily 
rule on the application or, if appro-
priate, establish additional procedures 
and the scope of the investigation. 

[59 FR 59160, Nov. 16, 1994, as amended by 
Order 714, 73 FR 57537, Oct. 3, 2008; Order 769, 
77 FR 65475, Oct. 29, 2012] 

PART 349—DISPOSITION OF CON-
TESTED AUDIT FINDINGS AND 
PROPOSED REMEDIES 

Sec. 
349.1 Notice to audited person. 
349.2 Response to notification. 
349.3 Shortened procedure. 
349.4 Form and style. 
349.5 Verification. 
349.6 Determination. 
349.7 Assignment for oral hearing. 

AUTHORITY: 42 U.S.C. 7101–7352; 49 U.S.C. 1, 
et seq. 

SOURCE: Order 675, 71 FR 9708, Feb. 27, 2006, 
unless otherwise noted. 

§ 349.1 Notice to audited person. 
An audit conducted by the Commis-

sion or its staff under authority of the 
Interstate Commerce Act may result in 
a notice of deficiency or audit report or 
similar document containing a finding 
or findings that the audited person has 
not complied with a requirement of the 
Commission with respect to, but not 
limited to, the following: A filed tariff 
or tariffs, contracts, data, records, ac-
counts, books, communications or pa-
pers relevant to the audit of the au-
dited person; and the activities or oper-
ations of the audited person. The no-
tice of deficiency, audit report or simi-
lar document may also contain one or 
more proposed remedies that address 
findings of noncompliance. Where such 
findings, with or without proposed 
remedies, appear in a notice of defi-
ciency, audit report or similar docu-
ment, such document shall be provided 
to the audited person, and the finding 
or findings, and any proposed remedies, 
shall be noted and explained. The au-
dited person shall timely indicate in a 
written response any and all findings 
or proposed remedies, or both, in any 
combination, with which the audited 
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