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be based on the gross energy produc-
tion less the energy provided free of 
charge to the Government. 

(2) A licensee who has filed these 
data under another section of part 11 or 
who has submitted identical data with 
FERC or the Energy Information Ad-
ministration for the same fiscal year is 
not required to file the information de-
scribed in paragraph (c)(1) of this sec-
tion. Referenced filings should be iden-
tified by company name, date filed, 
docket or project number, and form, 
number. 

(d) Credits. A licensee may file a re-
quest with the Director of the Office of 
Energy Projects for a credit for con-
tractual payments made for construc-
tion, operation, and maintenance of a 
Government dam at any time before 30 
days after receiving a billing for an-
nual charges determined under this 
section. The Director, or his designee, 
will grant such a credit only when the 
licensee demonstrates that a credit is 
reasonably justified. The Director, or 
his designee, shall consider, among 
other factors, the contractual arrange-
ments between the licensee and the 
Federal agency which owns the dam 
and whether these arrangements reveal 
clearly that substantial payments are 
being made for power purposes, rel-
evant legislation, and other equitable 
factors. 

[Order 379, 49 FR 22778, June 1, 1984, as 
amended by Order 379–A, 49 FR 33862, Aug. 27, 
1984. Redesignated at 51 FR 24318, July 3, 
1986; Order No. 469, 52 FR 18209, May 14, 1987; 
52 FR 33802, Sept. 8, 1987; 53 FR 44859, Nov. 7, 
1988; Order 647, 69 FR 32438, June 10, 2004] 

§ 11.4 Use of government dams for 
pumped storage projects, and use of 
tribal lands. 

(a) General Rule. The Commission will 
determine on a case-by-case basis 
under section 10(e) of the Federal 
Power Act the annual charges for any 
pumped storage project using a Gov-
ernment dam or other structure and 
for any project using tribal lands with-
in Indian reservations. 

(b) Information reporting. (1) Except as 
provided in paragraph (b)(2) of this sec-
tion a Licensee whose project includes 
pumped storage facilities must file 
with the Commission, on or before No-
vember 1 of each year, a sworn state-

ment showing the gross amount of en-
ergy generated during the preceding 
fiscal year, and the amount of energy 
provided free of charge to the Govern-
ment, and the amount of energy used 
for pumped storage pumping. 

(2) A licensee who has filed these 
data under another section of part 11 or 
who has submitted identical data with 
FERC or the Energy Information Ad-
ministration for the same fiscal year is 
not required to file the information re-
quired in paragraph (b)(1) of this sec-
tion. Referenced filings should be iden-
tified by company name, date filed, 
docket or project number, and form 
number. 

(c) Commencing in 1993, the annual 
charges for any project using tribal 
land within Indian reservations will be 
billed during the fiscal year in which 
the land is used, for the use of that 
land during that year. 

[Order 379, 49 FR 22778, June 1, 1984. Redesig-
nated at 51 FR 24318, July 3, 1986; Order 469, 
52 FR 18209, May 14, 1987; 52 FR 33802, Sept. 
8, 1987; Order 551, 58 FR 15770, Mar. 24, 1993] 

§ 11.5 Exemption of minor projects. 
No exemption will be made from pay-

ment of annual charges for the use of 
Government dams or tribal lands with-
in Indian reservations but licenses may 
be issued without charges other than 
for such use for the development, 
transmission, or distribution of power 
for domestic, mining, or other bene-
ficial use in minor projects. 

[Order 141, 12 FR 8492, Dec. 19, 1947. Redesig-
nated by Order 379, 49 FR 22778, June 1, 1984. 
Redesignated at 51 FR 24318, July 3, 1986] 

§ 11.6 Exemption of State and munic-
ipal licensees and exemptees. 

(a) Bases for exemption. A State or 
municipal licensee or exemptee may 
claim total or partial exemption from 
the assessment of annual charges upon 
one or more of the following grounds: 

(1) The project was primarily de-
signed to provide or improve naviga-
tion; 

(2) To the extent that power gen-
erated, transmitted, or distributed by 
the project was sold directly or indi-
rectly to the public (ultimate con-
sumer) without profit; 

(3) To the extent that power gen-
erated, transmitted, or distributed by 
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the project was used by the licensee for 
State or municipal purposes. 

(b) Projects primarily for navigation. 
No State or municipal licensee shall be 
entitled to exemption from the pay-
ment of annual charges on the ground 
that the project was primarily designed 
to provide or improve navigation un-
less the licensee establishes that fact 
from the actual conditions under which 
the project was constructed and was 
operated during the calendar year for 
which the charge is made. 

(c) State or municipal use. A State or 
municipal licensee shall be entitled to 
exemption from the payment of annual 
charges for the project to the extent 
that power generated, transmitted, or 
distributed by the project is used by 
the licensee itself for State or munic-
ipal purposes, such as lighting streets, 
highways, parks, public buildings, etc., 
for operating licensee’s water or sewer-
age system, or in performing other 
public functions of the licensee. 

(d) Sales to public. No State or munic-
ipal licensee shall be entitled to ex-
emption from the payment of annual 
charges on the ground that power gen-
erated, transmitted, or distributed by 
the project is sold to the public with-
out profit, unless such licensee shall 
show: 

(1) That it maintains an accounting 
system which segregates the oper-
ations of the licensed project and re-
flects with reasonable accuracy the 
revenues and expenses of the project; 

(2) That an income statement, pre-
pared in accordance with the Commis-
sion’s Uniform System of Accounts, 
shows that the revenues from the sale 
of project power do not exceed the 
total amount of operating expenses, 
maintenance, depreciation, amortiza-
tion, taxes, and interest on indebted-
ness, applicable to the project prop-
erty. Periodic accruals or payments for 
redemption of the principal of bonds or 
other indebtedness may not be de-
ducted in determining the net profit of 
the project. 

(e) Sales for resale. Notwithstanding 
compliance by a State or municipal li-
censee with the requirements of para-
graph (d) of this section, it shall be 
subject to the payment of annual 
charges to the extent that electric 
power generated, transmitted, or dis-

tributed by the project is sold to an-
other State, municipality, person, or 
corporation for resale, unless the li-
censee shall show that the power was 
sold to the ultimate consumer without 
profit. The matter of whether or not a 
profit was made is a question of fact to 
be established by the licensee. 

(f) Interchange of power. Notwith-
standing compliance by a State or mu-
nicipal licensee with the requirements 
of paragraph (d) of this section, it shall 
be subject to the payment of annual 
charges to the extent that power gen-
erated, transmitted, or distributed by 
the project was supplied under an 
interchange agreement to a State, mu-
nicipality, person, or corporation for 
sale at a profit (which power was not 
offset by an equivalent amount of 
power received under such interchange 
agreement) unless the licensee shall 
show that the power was sold to ulti-
mate consumers without profit. 

(g) Construction period. During the pe-
riod when the licensed project is under 
construction and is not generating 
power, it will be considered as oper-
ating without profit within the mean-
ing of this section, and licensee will be 
entitled to total exemption from the 
payment of annual charges, except as 
to those charges relating to the use of 
a Government dam or tribal lands 
within Indian reservations. 

(h) Optional showing. When the power 
from the licensed project enters into 
the electric power system of the State 
or municipal licensee, making it im-
practicable to meet the requirements 
set forth in this section with respect to 
the operations of the project only, such 
licensee may, in lieu thereof, furnish 
the same information with respect to 
the operations of said electric power 
system as a whole. 

(i) Application for exemption. Applica-
tions for exemption from payment of 
annual charges shall be signed by an 
authorized executive officer or chief 
accounting officer of the licensee or 
exemptee and verified under oath. The 
application must be filed with the Sec-
retary of the Commission in accord-
ance with filing procedures posted on 
the Commission’s Web site at http:// 
www.ferc.gov within the time allowed 
(by § 11.20) for the payment of the an-
nual charges. If the licensee or 
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exemptee, within the time allowed for 
the payment of the annual charges, 
files notice that it intends to file an 
application for exemption, an addi-
tional period of 30 days is allowed with-
in which to complete and file the appli-
cation for exemption. The filing of an 
application for exemption does not by 
itself alleviate the requirement to pay 
the annual charges, nor does it exon-
erate the licensee or exemptee from 
the assessment of penalties under 
§ 11.21. If a bill for annual charges be-
comes payable after an application for 
an exemption has been filed and while 
the application is still pending for deci-
sion, the bill may be paid under protest 
and subject to refund. 

[Order 143, 13 FR 6681, Nov. 13, 1948. Redesig-
nated and amended by Order 379, 49 FR 22778, 
June 1, 1984. Redesignated at 51 FR 24318, 
July 3, 1986; 60 FR 15048, Mar. 22, 1995; Order 
737, 75 FR 43403, July 26, 2010] 

§ 11.7 Effective date. 
All annual charges imposed under 

this subpart will be computed begin-
ning on the effective date of the license 
unless some other date is fixed in the 
license. 

[51 FR 24318, July 3, 1986] 

§ 11.8 Adjustment of annual charges. 
All annual charges imposed under 

this subpart continue in effect as fixed 
unless changed as authorized by law. 

[51 FR 24318, July 3, 1986] 

Subpart B—Charges for 
Headwater Benefits 

SOURCE: Order 453, 51 FR 24318, July 3, 1986, 
unless otherwise noted. 

§ 11.10 General provision; waiver and 
exemptions; definitions. 

(a) Headwater benefits charges. (1) The 
Commission will assess or approve 
charges under this subpart for direct 
benefits derived from headwater 
projects constructed by the United 
States, a licensee, or a pre-1920 per-
mittee. Charges under this subpart will 
amount to an equitable part of the an-
nual costs of interest, maintenance, 
and depreciation expenses of such head-
water projects and the costs to the 
Commission of determining headwater 

benefits charges. Except as provided in 
paragraph (b) of this section, the owner 
of any non-Federal downstream project 
that receives headwater benefits must 
pay charges determined under this sub-
part. 

(2) Headwater benefits are the addi-
tional electric generation at a down-
stream project that results from regu-
lation of the flow of the river by the 
headwater, or upstream, project, usu-
ally by increasing or decreasing the re-
lease of water from a storage reservoir. 

(b) Waiver and exemptions. The owner 
of a downstream project with installed 
generating capacity of 1.5 MW (2000 
horsepower) or less or for which the 
Commission has granted an exemption 
from section 10(f) is not required to pay 
headwater benefits charges. 

(c) Definitions. For purposes of this 
subpart: 

(1) Energy gains means the difference 
between the number of kilowatt-hours 
of energy produced at a downstream 
project with the headwater project and 
that which would be produced without 
the headwater project. 

(2) Generation means gross generation 
of electricity at a hydroelectric 
project, including generation needed 
for station use or the equivalent for di-
rect drive units, measured in kilowatt- 
hours. It does not include energy used 
for or derived from pumping in a 
pumped storage facility. 

(3) Headwater project costs means the 
total costs of an upstream project con-
structed by the United States, a li-
censee, or pre-1920 permittee. 

(4) Separable cost means the difference 
between the cost of a multiple-function 
headwater project with and without 
any particular function. 

(5) Remaining benefits means the dif-
ference between the separable cost of a 
specific function in a multiple-function 
project and the lesser of: 

(i) The benefits of that function in 
the project, as determined by the re-
sponsible Federal agency at the time 
the project or function was authorized; 
or 

(ii) The cost of the most likely alter-
native single-function project pro-
viding the same benefits. 

(6) Joint-use cost means the difference 
between the total project cost and the 
total separable costs. Joint-use costs 
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