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From time to time, the IPR & Re-
stricted Merchandise Branch may re-
quest the trade name owner to advise 
whether the name is still in use. The 
failure of a trade name owner to re-
spond to such a request shall be re-
garded as evidence of disuse. 

[T.D. 72–266, 37 FR 20678, Oct. 3, 1972, as 
amended by T.D. 91–77, 56 FR 46115, Sept. 10, 
1991] 

Subpart C—Importations Bearing 
Recorded Marks or Trade Names 

SOURCE: T.D. 99–21, 64 FR 9062, Feb. 24, 1999, 
unless otherwise noted. 

§ 133.21 Articles suspected of bearing 
counterfeit marks. 

(a) Counterfeit mark defined. A ‘‘coun-
terfeit mark’’ is a spurious mark that 
is identical with, or substantially in-
distinguishable from, a mark reg-
istered on the Principal Register of the 
U.S. Patent and Trademark Office. 

(b) Detention. CBP may detain any ar-
ticle of domestic or foreign manufac-
ture imported into the United States 
that bears a mark suspected of being a 
counterfeit version of a mark that is 
registered with the U.S. Patent and 
Trademark Office and is recorded with 
CBP pursuant to subpart A of this part. 
The detention will be for a period of up 
to thirty days from the date on which 
the merchandise is presented for exam-
ination. The 30-day time period may be 
extended for up to an additional thirty 
days for good cause shown by the im-
porter. In accordance with 19 U.S.C. 
1499, if after the detention period and 
any authorized extensions the article is 
not released the article will be deemed 
excluded for the purposes of 19 U.S.C. 
1514(a)(4). 

(1) Notice to importer of detention and 
possible disclosure. Within five days (ex-
cluding weekends and holidays) from 
the date of a decision to detain, CBP 
will notify the importer in writing of 
the detention. The notice will inform 
the importer that a disclosure of infor-
mation concerning the detained mer-
chandise may be made to the owner of 
the mark to assist CBP in determining 
whether any marks are counterfeit, un-
less the importer presents information 
within seven days of the notification 
(excluding weekends and holidays) es-

tablishing to CBP’s satisfaction that 
the detained merchandise does not bear 
a counterfeit mark. CBP may disclose 
information appearing on the merchan-
dise and/or its retail packaging, images 
(including photographs) of the mer-
chandise and/or its retail packaging in 
its condition as presented for examina-
tion, or a sample of the merchandise 
and/or its retail packaging in its condi-
tion as presented for examination. The 
release (disclosure) of a sample is sub-
ject to the bond and return require-
ments of paragraph (c) of this section. 
Where the importer does not timely 
provide information or the information 
provided is insufficient for CBP to de-
termine that the merchandise does not 
bear a counterfeit mark, CBP may pro-
ceed with the disclosure to the owner 
of the mark, and will so notify the im-
porter. Disclosure under this section 
may include any serial numbers, dates 
of manufacture, lot codes, batch num-
bers, universal product codes, or other 
identifying marks appearing on the 
merchandise or its retail packaging, in 
alphanumeric or other formats. 

(2) Notice to owner of the mark and dis-
closure of information. From the time 
merchandise is presented for examina-
tion until the time a notice of deten-
tion is issued, CBP may disclose to the 
owner of the mark any of the following 
information in order to obtain assist-
ance in determining whether an im-
ported article bears a counterfeit 
mark. Once a notice of detention is 
issued, CBP will disclose to the owner 
of the mark the following information, 
if available, within thirty days (exclud-
ing weekends and holidays) from the 
date of detention: 

(i) The date of importation; 
(ii) The port of entry; 
(iii) The description of the merchan-

dise from the entry; 
(iv) The quantity involved; and 
(v) The country of origin of the mer-

chandise. 
(3) Redacted images and samples made 

available to the owner of the mark. Not-
withstanding the notice and seven-day 
response procedure of paragraph (b)(1) 
of this section, CBP may, at any time 
after presentation of the merchandise 
for examination, provide to the owner 
of the mark images or a sample of the 
detained merchandise or its retail 
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packaging, provided that identifying 
information has been removed, obliter-
ated, or otherwise obscured. Identi-
fying information includes, but is not 
limited to, serial numbers, dates of 
manufacture, lot codes, batch numbers, 
universal product codes, the name or 
address of the manufacturer, exporter, 
or importer of the merchandise, or any 
mark that could reveal the name or ad-
dress of the manufacturer, exporter, or 
importer of the merchandise, in alpha-
numeric or other formats. CBP will re-
lease to the owner of the mark a sam-
ple under this paragraph when the 
owner furnishes CBP a bond in the 
form and amount specified by the port 
director, conditioned to hold the 
United States, its officers and employ-
ees, and the importer or owner of the 
imported article harmless from any 
loss or damage to the sample resulting 
from the furnishing of a sample by CBP 
to the owner of the mark. CBP may de-
mand the return of the sample at any 
time. The owner of the mark must re-
turn the sample to CBP upon demand 
or at the conclusion of any examina-
tion, testing, or similar procedure per-
formed on the sample. In the event 
that the sample is damaged, destroyed, 
or lost while in the possession of the 
owner of the mark, the owner must, in 
lieu of return of the sample, certify to 
CBP that: ‘‘The sample described as 
[insert description] and provided pursu-
ant to 19 CFR 133.21(b)(3) was (dam-
aged/destroyed/lost) during examina-
tion, testing, or other use.’’ 

(c) Unredacted samples made available 
to the owner of the mark prior to seizure. 
A sample of the imported merchandise 
may be released prior to seizure to the 
owner of the mark in accordance with 
paragraph (b)(1) of this section. CBP 
will release to the owner of the mark a 
sample under this paragraph when the 
owner furnishes CBP a bond in the 
form and amount specified by the port 
director, conditioned to hold the 
United States, its officers and employ-
ees, and the importer or owner of the 
imported article harmless from any 
loss or damage to the sample resulting 
from the furnishing of a sample by CBP 
to the owner of the mark. CBP may de-
mand the return of the sample at any 
time. The owner of the mark must re-
turn the sample to CBP upon demand 

or at the conclusion of any examina-
tion, testing, or similar procedure per-
formed on the sample. In the event 
that the sample is damaged, destroyed, 
or lost while in the possession of the 
owner of the mark, the owner must, in 
lieu of return of the sample, certify to 
CBP that: ‘‘The sample described as 
[insert description] and provided pursu-
ant to 19 CFR 133.21(c) was (damaged/ 
destroyed/lost) during examination, 
testing, or other use.’’ 

(d) Seizure. Upon a determination by 
CBP, made any time after the mer-
chandise has been presented for exam-
ination, that an article of domestic or 
foreign manufacture imported into the 
United States bears a counterfeit 
mark, CBP will seize such merchandise 
and, in the absence of the written con-
sent of the owner of the mark, forfeit 
the seized merchandise in accordance 
with the customs laws. When merchan-
dise is seized under this section, CBP 
will disclose to the owner of the mark 
the following information, if available, 
within thirty days (excluding weekends 
and holidays) from the date of the no-
tice of seizure: 

(1) The date of importation; 
(2) The port of entry; 
(3) The description of the merchan-

dise from the entry; 
(4) The quantity involved; 
(5) The name and address of the man-

ufacturer; 
(6) The country of origin of the mer-

chandise; 
(7) The name and address of the ex-

porter; and 
(8) The name and address of the im-

porter. 
(e) Samples made available to the owner 

of the mark after seizure. At any time 
following a seizure of merchandise 
bearing a counterfeit mark under this 
section, CBP may provide a sample and 
its retail packaging, in its condition as 
presented for examination, to the 
owner of the mark for examination, 
testing, or other use in pursuit of a re-
lated private civil remedy for trade-
mark infringement. To obtain a sample 
under this paragraph, the owner of the 
mark must furnish CBP a bond in the 
form and amount specified by the port 
director, conditioned to hold the 
United States, its officers and employ-
ees, and the importer or owner of the 
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imported article harmless from any 
loss or damage to the sample resulting 
from the furnishing of a sample by CBP 
to the owner of the mark. CBP may de-
mand the return of the sample at any 
time. The owner of the mark must re-
turn the sample to CBP upon demand 
or at the conclusion of the examina-
tion, testing, or other use in pursuit of 
a related private civil remedy for in-
fringement. In the event that the sam-
ple is damaged, destroyed, or lost while 
in the possession of the owner of the 
mark, the owner must, in lieu of return 
of the sample, certify to CBP that: 
‘‘The sample described as [insert de-
scription] and provided pursuant to 19 
CFR 133.21(e) was (damaged/destroyed/ 
lost) during examination, testing, or 
other use.’’ 

(f) Consent of the mark owner; failure 
to make appropriate disposition. The 
owner of the mark, within thirty days 
from notification of seizure, may pro-
vide written consent to the importer 
allowing the importation of the seized 
merchandise in its condition as im-
ported or its exportation, entry after 
obliteration of the mark, or other ap-
propriate disposition. Otherwise, the 
merchandise will be disposed of in ac-
cordance with § 133.52 of this part, sub-
ject to the importer’s right to petition 
for relief from forfeiture under the pro-
visions of part 171 of this chapter. 

[CBP Dec. 12–10, 77 FR 24379, Apr. 24, 2012] 

§ 133.22 Restrictions on importation of 
articles bearing copying or simu-
lating trademarks. 

(a) Copying or simulating trademark or 
trade name defined. A ‘‘copying or simu-
lating’’ trademark or trade name is one 
which may so resemble a recorded 
mark or name as to be likely to cause 
the public to associate the copying or 
simulating mark or name with the re-
corded mark or name. 

(b) Denial of entry. Any articles of 
foreign or domestic manufacture im-
ported into the United States bearing a 
mark or name copying or simulating a 
recorded mark or name shall be denied 
entry and subject to detention as pro-
vided in § 133.25. 

(c) Relief from detention of articles 
bearing copying or simulating trademarks. 
Articles subject to the restrictions of 
this section shall be detained for 30 

days from the date on which the goods 
are presented for Customs examina-
tion, to permit the importer to estab-
lish that any of the following cir-
cumstances are applicable: 

(1) The objectionable mark is re-
moved or obliterated as a condition to 
entry in such a manner as to be illegi-
ble and incapable of being reconsti-
tuted, for example by: 

(i) Grinding off imprinted trade-
marks wherever they appear; 

(ii) Removing and disposing of plates 
bearing a trademark or trade name; 

(2) The merchandise is imported by 
the recordant of the trademark or 
trade name or his designate; 

(3) The recordant gives written con-
sent to an importation of articles oth-
erwise subject to the restrictions set 
forth in paragraph (b) of this section or 
§ 133.23(c) of this subpart, and such con-
sent is furnished to appropriate Cus-
toms officials; 

(4) The articles of foreign manufac-
ture bear a recorded trademark and the 
one-item personal exemption is 
claimed and allowed under § 148.55 of 
this chapter. 

(d) Exceptions for articles bearing coun-
terfeit trademarks. The provisions of 
paragraph (c)(1) of this section are not 
applicable to articles bearing counter-
feit trademarks at the time of importa-
tion (see § 133.26). 

(e) Release of detained articles. Arti-
cles detained in accordance with § 133.25 
may be released to the importer during 
the 30-day period of detention if any of 
the circumstances allowing exemption 
from trademark or trade name restric-
tion set forth in paragraph (c) of this 
section are established. 

(f) Seizure. If the importer has not ob-
tained release of detained articles 
within the period of detention as pro-
vided in § 133.25 of this subpart, the 
merchandise shall be seized and for-
feiture proceedings instituted. The im-
porter shall be promptly notified of the 
seizure and liability to forfeiture and 
his right to petition for relief in ac-
cordance with the provisions of part 171 
of this chapter. 

[T.D. 99–21, 64 FR 9062, Feb. 24, 1999, as 
amended at CBP Dec. 12–10, 77 FR 24380, Apr. 
24, 2012] 
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