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(i) Initial disclosures. Complainant
shall serve on each respondent rep-
resented by counsel who has agreed to
be bound by the terms of the protective
order one copy of each document sub-
mitted with the complaint pursuant to
§210.12(c) through (h) within five days
of service of a notice of appearance and
agreement to be bound by the terms of
the protective order; and

(j) Duty to supplement complaint. Com-
plainant shall supplement the com-
plaint prior to institution of an inves-
tigation if complainant obtains infor-
mation upon the basis of which he
knows or reasonably should know that
a material legal or factual assertion in
the complaint is false or misleading.

[69 FR 39039, Aug. 1, 1994; 59 FR 64286, Dec. 14,
1994, as amended at 73 FR 38321, July 7, 2008;
78 FR 23841, Apr. 19, 2013]

§210.13 The response.

(a) Time for response. Except as pro-
vided in §210.59(a) and unless otherwise
ordered in the notice of investigation
or by the administrative law judge, re-
spondents shall have 20 days from the
date of service of the complaint and no-
tice of investigation, by the Commis-
sion under §210.11(a) or by a party
under §210.11(b), within which to file a
written response to the complaint and
the notice of investigation. When the
investigation involves a motion for
temporary relief and has not been de-
clared ‘‘more complicated,”” the re-
sponse to the complaint and notice of
investigation must be filed along with
the response to the motion for tem-
porary relief—i.e., within 10 days after
service of the complaint, notice of in-
vestigation, and the motion for tem-
porary relief by the Commission under
§210.11(a) or by a party under §210.11(b).
(See §210.59.)

(b) Content of the response. In addition
to conforming to the requirements of
§§210.4 and 210.5 of this part, each re-
sponse shall be under oath and signed
by respondent or his duly authorized
officer, attorney, or agent with the
name, address, and telephone number
of the respondent and any such officer,
attorney, or agent given on the first
page of the response. Each respondent
shall respond to each allegation in the
complaint and in the notice of inves-
tigation, and shall set forth a concise

§210.13

statement of the facts constituting
each ground of defense. There shall be
a specific admission, denial, or expla-
nation of each fact alleged in the com-
plaint and notice, or if the respondent
is without knowledge of any such fact,
a statement to that effect. Allegations
of a complaint and notice not thus an-
swered may be deemed to have been ad-
mitted. Each response shall include,
when available, statistical data on the
quantity and value of imports of the
involved article. Respondents who are
importers must also provide the Har-
monized Tariff Schedule item num-
ber(s) for importations of the accused
imports occurring on or after January
1, 1989, and the Tariff Schedules of the
United States item number(s) for im-
portations occurring before January 1,
1989. Each response shall also include a
statement concerning the respondent’s
capacity to produce the subject article
and the relative significance of the
United States market to its operations.
Respondents who are not manufac-
turing their accused imports shall
state the name and address of the sup-
plier(s) of those imports. Affirmative
defenses shall be pleaded with as much
specificity as possible in the response.
When the alleged unfair methods of
competition and unfair acts are based
upon the claims of a valid U.S. patent,
the respondent is encouraged to make
the following showing when appro-
priate:

(1) If it is asserted in defense that the
article imported or sold by respondents
is not covered by, or produced under a
process covered by, the claims of each
involved U.S. patent, a showing of such
noncoverage for each involved claim in
each U.S. patent in question shall be
made, which showing may be made by
appropriate allegations and, when prac-
ticable, by a chart that applies the in-
volved claims of each U.S. patent in
question to a representative involved
imported article of the respondent or
to the process under which such article
was produced;

(2) Drawings, photographs, or other
visual representations of the involved
imported article of respondent or the
process utilized in producing such arti-
cle, and, when a chart is furnished
under paragraph (b)(1) of this section,
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§210.14

the parts of such drawings, photo-
graphs, or other visual representations,
should be labeled so that they can be
read in conjunction with such chart;
and

(3) If the claims of any involved U.S.
patent are asserted to be invalid or un-
enforceable, the basis for such asser-
tion, including, when prior art is relied
on, a showing of how the prior art ren-
ders each claim invalid or unenforce-
able and a copy of such prior art. For
good cause, the presiding administra-
tive law judge may waive any of the
substantive requirements imposed
under this paragraph or may impose
additional requirements.

(c) Submission of article as exhibit. At
the time the response is filed, if prac-
ticable, the respondent shall submit
the accused article imported or sold by
that respondent, unless the article has
already been submitted by the com-
plainant.

[69 FR 39039, Aug. 1, 1994, as amended at 73
FR 38322, July 7, 2008; 78 FR 23841, Apr. 19,
2013]

§210.14 Amendments to pleadings and
notice; supplemental submissions;
counterclaims; consolidation of in-
vestigations.

(a) Preinstitution amendments. The
complaint may be amended at any time
prior to the institution of the inves-
tigation. If, prior to institution, the
complainant seeks to amend a com-
plaint to add a respondent or to assert
an additional unfair act not in the
original complaint, including asserting
a new patent or patent claim, then the
complaint shall be treated as if it had
been filed on the date the amendment
is filed for purposes of §§210.8(b) and
(c), 210.9, and 210.10(a).

(b) Postinstitution amendments gen-
erally. (1) After an investigation has
been instituted, the complaint or no-
tice of investigation may be amended
only by leave of the Commission for
good cause shown and upon such condi-
tions as are necessary to avoid
prejudicing the public interest and the
rights of the parties to the investiga-
tion. A motion for amendment must be
made to the presiding administrative
law judge. A motion to amend the com-
plaint and notice of investigation to
name an additional respondent after
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institution shall be served on the pro-
posed respondent. If the proposed
amendment of the complaint would re-
quire amending the notice of investiga-
tion, the presiding administrative law
judge may grant the motion only by
filing with the Commission an initial
determination. All other dispositions
of such motions shall be by order.

(2) If disposition of the issues in an
investigation on the merits will be fa-
cilitated, or for other good cause
shown, the presiding administrative
law judge may allow appropriate
amendments to pleadings other than
complaints upon such conditions as are
necessary to avoid prejudicing the pub-
lic interest and the rights of the par-
ties to the investigation.

(c) Postinstitution amendments to con-
form to evidence. When issues not raised
by the pleadings or notice of investiga-
tion, but reasonably within the scope
of the pleadings and notice, are consid-
ered during the taking of evidence by
express or implied consent of the par-
ties, they shall be treated in all re-
spects as if they had been raised in the
pleadings and notice. Such amend-
ments of the pleadings and notice as
may be necessary to make them con-
form to the evidence and to raise such
issues shall be allowed at any time, and
shall be effective with respect to all
parties who have expressly or impliedly
consented.

(d) Supplemental submissions. The ad-
ministrative law judge may, upon rea-
sonable notice and on such terms as
are just, permit service of a supple-
mental submission setting forth trans-
actions, occurrences, or events that
have taken place since the date of the
submission sought to be supplemented
and that are relevant to any of the
issues involved.

(e) Counterclaims. At any time after
institution of the investigation, but
not later than ten business days before
the commencement of the evidentiary
hearing, a respondent may file a coun-
terclaim at the Commission in accord-
ance with section 337(c) of the Tariff
Act of 1930. Counterclaims shall be
filed in a separate document. A re-
spondent who files such a counterclaim
shall immediately file a notice of re-
moval with a United States district
court in which venue for any of the

150



		Superintendent of Documents
	2020-01-30T16:01:24-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




