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the parts of such drawings, photo-
graphs, or other visual representations, 
should be labeled so that they can be 
read in conjunction with such chart; 
and 

(3) If the claims of any involved U.S. 
patent are asserted to be invalid or un-
enforceable, the basis for such asser-
tion, including, when prior art is relied 
on, a showing of how the prior art ren-
ders each claim invalid or unenforce-
able and a copy of such prior art. For 
good cause, the presiding administra-
tive law judge may waive any of the 
substantive requirements imposed 
under this paragraph or may impose 
additional requirements. 

(c) Submission of article as exhibit. At 
the time the response is filed, if prac-
ticable, the respondent shall submit 
the accused article imported or sold by 
that respondent, unless the article has 
already been submitted by the com-
plainant. 

[59 FR 39039, Aug. 1, 1994, as amended at 73 
FR 38322, July 7, 2008; 78 FR 23841, Apr. 19, 
2013] 

§ 210.14 Amendments to pleadings and 
notice; supplemental submissions; 
counterclaims; consolidation of in-
vestigations. 

(a) Preinstitution amendments. The 
complaint may be amended at any time 
prior to the institution of the inves-
tigation. If, prior to institution, the 
complainant seeks to amend a com-
plaint to add a respondent or to assert 
an additional unfair act not in the 
original complaint, including asserting 
a new patent or patent claim, then the 
complaint shall be treated as if it had 
been filed on the date the amendment 
is filed for purposes of §§ 210.8(b) and 
(c), 210.9, and 210.10(a). 

(b) Postinstitution amendments gen-
erally. (1) After an investigation has 
been instituted, the complaint or no-
tice of investigation may be amended 
only by leave of the Commission for 
good cause shown and upon such condi-
tions as are necessary to avoid 
prejudicing the public interest and the 
rights of the parties to the investiga-
tion. A motion for amendment must be 
made to the presiding administrative 
law judge. A motion to amend the com-
plaint and notice of investigation to 
name an additional respondent after 

institution shall be served on the pro-
posed respondent. If the proposed 
amendment of the complaint would re-
quire amending the notice of investiga-
tion, the presiding administrative law 
judge may grant the motion only by 
filing with the Commission an initial 
determination. All other dispositions 
of such motions shall be by order. 

(2) If disposition of the issues in an 
investigation on the merits will be fa-
cilitated, or for other good cause 
shown, the presiding administrative 
law judge may allow appropriate 
amendments to pleadings other than 
complaints upon such conditions as are 
necessary to avoid prejudicing the pub-
lic interest and the rights of the par-
ties to the investigation. 

(c) Postinstitution amendments to con-
form to evidence. When issues not raised 
by the pleadings or notice of investiga-
tion, but reasonably within the scope 
of the pleadings and notice, are consid-
ered during the taking of evidence by 
express or implied consent of the par-
ties, they shall be treated in all re-
spects as if they had been raised in the 
pleadings and notice. Such amend-
ments of the pleadings and notice as 
may be necessary to make them con-
form to the evidence and to raise such 
issues shall be allowed at any time, and 
shall be effective with respect to all 
parties who have expressly or impliedly 
consented. 

(d) Supplemental submissions. The ad-
ministrative law judge may, upon rea-
sonable notice and on such terms as 
are just, permit service of a supple-
mental submission setting forth trans-
actions, occurrences, or events that 
have taken place since the date of the 
submission sought to be supplemented 
and that are relevant to any of the 
issues involved. 

(e) Counterclaims. At any time after 
institution of the investigation, but 
not later than ten business days before 
the commencement of the evidentiary 
hearing, a respondent may file a coun-
terclaim at the Commission in accord-
ance with section 337(c) of the Tariff 
Act of 1930. Counterclaims shall be 
filed in a separate document. A re-
spondent who files such a counterclaim 
shall immediately file a notice of re-
moval with a United States district 
court in which venue for any of the 
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counterclaims raised by the respondent 
would exist under 28 U.S.C. 1391. 

(f) Respondent submissions on the pub-
lic interest. When the Commission has 
ordered the administrative law judge 
to take evidence with respect to the 
public interest under § 210.50(b)(1), re-
spondents must submit a statement 
concerning the public interest, includ-
ing any response to the issues raised by 
the complainant pursuant to § 210.8(b) 
and (c)(2), at the same time that their 
response to the complaint is due. This 
submission must be no longer than five 
pages, inclusive of attachments. 

(g) Consolidation of investigations. The 
Commission may consolidate two or 
more investigations. If the investiga-
tions are currently before the same 
presiding administrative law judge, he 
or she may consolidate the investiga-
tions. The investigation number in the 
caption of the consolidated investiga-
tion will include the investigation 
numbers of the investigations being 
consolidated. The investigation num-
ber in which the matter will be pro-
ceeding (the lead investigation) will be 
the first investigation number named 
in the consolidated caption. 

[59 FR 39039, Aug. 1, 1994, as amended at 59 
FR 67627, Dec. 30, 1994; 76 FR 64809, Oct. 19, 
2011; 78 FR 23841, Apr. 19, 2013] 

Subpart D—Motions 
§ 210.15 Motions. 

(a) Presentation and disposition. (1) 
During the period between the institu-
tion of an investigation and the assign-
ment of the investigation to a pre-
siding administrative law judge, all 
motions shall be addressed to the chief 
administrative law judge. During the 
time that an investigation or related 
proceeding is before an administrative 
law judge, all motions therein shall be 
addressed to the administrative law 
judge. 

(2) When an investigation or related 
proceeding is before the Commission, 
all motions shall be addressed to the 
Chairman of the Commission. All mo-
tions shall be filed with the Secretary 
and shall be served upon each party. 

(b) Content. All written motions shall 
state the particular order, ruling, or 
action desired and the grounds there-
for. 

(c) Responses to motions. Within 10 
days after service of any written mo-
tions, or within such longer or shorter 
time as may be designated by the ad-
ministrative law judge or the Commis-
sion, a nonmoving party, or in the in-
stance of a motion to amend the com-
plaint or notice of investigation to 
name an additional respondent after 
institution, the proposed respondent, 
shall respond or he may be deemed to 
have consented to the granting of the 
relief asked for in the motion. The 
moving party shall have no right to 
reply, except as permitted by the ad-
ministrative law judge or the Commis-
sion. 

(d) Motions for extensions. As a matter 
of discretion, the administrative law 
judge or the Commission may waive 
the requirements of this section as to 
motions for extension of time, and may 
rule upon such motions ex parte. 

[59 FR 39039, Aug. 1, 1994, as amended at 78 
FR 23842, Apr. 19, 2013 

§ 210.16 Default. 
(a) Definition of default. (1) A party 

shall be found in default if it fails to 
respond to the complaint and notice of 
investigation in the manner prescribed 
in § 210.13 or § 210.59(c), or otherwise 
fails to answer the complaint and no-
tice, and fails to show cause why it 
should not be found in default. 

(2) A party may be found in default 
as a sanction for abuse of process, 
under § 210.4(c), or failure to make or 
cooperate in discovery, under 
§ 210.33(b). 

(b) Procedure for determining default. 
(1)(i) If a respondent has failed to re-
spond or appear in the manner de-
scribed in paragraph (a)(1) of this sec-
tion, a party may file a motion for, or 
the administrative law judge may issue 
upon his own initiative, an order di-
recting respondent to show cause why 
it should not be found in default. 

(ii) If the respondent fails to make 
the necessary showing pursuant to 
paragraph (b)(1)(i) of this section, the 
administrative law judge shall issue an 
initial determination finding the re-
spondent in default. An administrative 
law judge’s decision denying a motion 
for a finding of default under paragraph 
(a)(1) of this section shall be in the 
form of an order. 
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