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the effective date of the initial deter-
mination. 

(2) An initial determination under 
§ 210.42(a)(1)(i) shall become the deter-
mination of the Commission 60 days 
after the date of service of the initial 
determination, unless the Commission 
within 60 days after the date of such 
service shall have ordered review of the 
initial determination or certain issues 
therein or by order has changed the ef-
fective date of the initial determina-
tion. The findings and recommenda-
tions made by the administrative law 
judge in the recommended determina-
tion issued pursuant to § 210.42(a)(1)(ii) 
will be considered by the Commission 
in reaching determinations on remedy 
and bonding by the respondents pursu-
ant to § 210.50(a). 

(3) An initial determination filed pur-
suant to § 210.42(c) shall become the de-
termination of the Commission 30 days 
after the date of service of the initial 
determination, except as provided for 
in paragraph (h)(5) and paragraph (h)(6) 
of this section, § 210.50(d)(3), and 
§ 210.70(c), unless the Commission, 
within 30 days after the date of such 
service shall have ordered review of the 
initial determination or certain issues 
therein or by order has changed the ef-
fective date of the initial determina-
tion. 

(4) The disposition of an initial deter-
mination granting or denying a motion 
for temporary relief is governed by 
§ 210.66. 

(5) The disposition of an initial deter-
mination concerning possible forfeiture 
of a complainant’s temporary relief 
bond is governed by § 210.70(c). 

(6) The disposition of an initial deter-
mination filed pursuant to § 210.42(c) 
which grants a motion for summary de-
termination that would terminate the 
investigation in its entirety if it were 
to become the Commission’s final de-
termination, shall become the final de-
termination of the Commission 45 days 
after the date of service of the initial 
determination, unless the Commission 
has ordered review of the initial deter-
mination or certain issues therein, or 
by order has changed the effective date 
of the initial determination. 

(i) Notice of determination. A notice 
stating that the Commission’s decision 
on whether to review an initial deter-

mination will be issued by the Sec-
retary and served on the parties. No-
tice of the Commission’s decision will 
be published in the FEDERAL REGISTER 
if the decision results in termination of 
the investigation in its entirety, if the 
Commission deems publication of the 
notice to be appropriate under § 201.10 
of subpart B of this part, or if publica-
tion of the notice is required under 
§ 210.49(b) of this subpart or § 210.66(f) of 
subpart H of this part. 

[59 FR 39039, Aug. 1, 1994, as amended at 59 
FR 67628, Dec. 30, 1994; 60 FR 53120, Oct. 12, 
1995; 73 FR 38324, July 7, 2008; 76 FR 64809, 
Oct. 19, 2011; 78 FR 23484, Apr. 19, 2013] 

§ 210.43 Petitions for review of initial 
determinations on matters other 
than temporary relief. 

(a) Filing of the petition. (1) Except as 
provided in paragraph (a)(2) of this sec-
tion, any party to an investigation 
may request Commission review of an 
initial determination issued under 
§ 210.42(a)(1) or (c), § 210.50(d)(3), 
§ 210.70(c), or § 210.75(b)(3) by filing a pe-
tition with the Secretary. A petition 
for review of an initial determination 
issued under § 210.42(a)(1) must be filed 
within 12 days after service of the ini-
tial determination. A petition for re-
view of an initial determination issued 
under § 210.42(c) that terminates the in-
vestigation in its entirety on summary 
determination, or an initial determina-
tion issued under § 210.50(d)(3), 
§ 210.70(c) or § 210.75(b)(3), must be filed 
within 10 days after service of the ini-
tial determination. Petitions for re-
view of all other initial determinations 
under § 210.42(c) must be filed within 
five (5) business days after service of 
the initial determination. A petition 
for review of an initial determination 
issued under § 210.50(d)(3) or § 210.70(c) 
must be filed within 10 days after serv-
ice of the initial determination. 

(2) A party may not petition for re-
view of any issue as to which the party 
has been found to be in default. Simi-
larly, a party or proposed respondent 
who did not file a response to the mo-
tion addressed in the initial determina-
tion may be deemed to have consented 
to the relief requested and may not pe-
tition for review of the issues raised in 
the motion. 
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(b) Content of the petition. (1) A peti-
tion for review filed under this section 
shall identify the party seeking review 
and shall specify the issues upon which 
review of the initial determination is 
sought, and shall, with respect to each 
such issue, specify one or more of the 
following grounds upon which review is 
sought: 

(i) That a finding or conclusion of 
material fact is clearly erroneous; 

(ii) That a legal conclusion is erro-
neous, without governing precedent, 
rule or law, or constitutes an abuse of 
discretion; or 

(iii) That the determination is one 
affecting Commission policy. 

(2) The petition for review must set 
forth a concise statement of the facts 
material to the consideration of the 
stated issues, and must present a con-
cise argument providing the reasons 
that review by the Commission is nec-
essary or appropriate to resolve an im-
portant issue of fact, law, or policy. If 
a petition filed under this paragraph 
exceeds 50 pages in length, it must be 
accompanied by a summary of the peti-
tion not to exceed ten pages. Petitions 
for review may not exceed 100 pages in 
length, exclusive of the summary and 
any exhibits. Petitions for review may 
not incorporate statements, issues, or 
arguments by reference. Any issue not 
raised in a petition for review will be 
deemed to have been abandoned by the 
petitioning party and may be dis-
regarded by the Commission in review-
ing the initial determination (unless 
the Commission chooses to review the 
issue on its own initiative under 
§ 210.44), and any argument not relied 
on in a petition for review will be 
deemed to have been abandoned and 
may be disregarded by the Commission. 

(3) Any petition designated by the pe-
titioner as a ‘‘contingent’’ petition for 
review shall be deemed to be a petition 
under paragraph (a)(1) of this section 
and shall be processed accordingly. In 
order to preserve an issue for review by 
the Commission or the U.S. Court of 
Appeals for the Federal Circuit that 
was decided adversely to a party, the 
issue must be raised in a petition for 
review, whether or not the Commis-
sion’s determination on the ultimate 
issue, such as a violation of section 337, 
was decided adversely to the party. 

(4) A party’s failure to file a petition 
for review of an initial determination 
shall constitute abandonment of all 
issues decided adversely to that party 
in the initial determination. 

(5) Service of petition. All petitions for 
review of an initial determination shall 
be served on the other parties by mes-
senger, overnight delivery, or equiva-
lent means. 

(c) Responses to the petition. Any 
party may file a response within eight 
(8) days after service of a petition of a 
final initial determination under 
§ 210.42(a)(1), and within five (5) busi-
ness days after service of all other 
types of petitions, except that a party 
who has been found to be in default 
may not file a response to any issue as 
to which the party has defaulted. If a 
response to a petition for review filed 
under this paragraph exceeds 50 pages 
in length, it must be accompanied by a 
summary of the response not to exceed 
ten pages. Responses to petitions for 
review may not exceed 100 pages in 
length, exclusive of the summary and 
any exhibits. Responses to petitions for 
review may not incorporate state-
ments, issues, or arguments by ref-
erence. Any argument not relied on in 
a response will be deemed to have been 
abandoned and may be disregarded by 
the Commission. 

(d) Grant or denial of review. (1) The 
Commission shall decide whether to 
grant, in whole or in part, a petition 
for review of an initial determination 
filed pursuant to § 210.42(a)(1) within 60 
days of the service of the initial deter-
mination on the parties, or by such 
other time as the Commission may 
order. The Commission shall decide 
whether to grant, in whole or in part, a 
petition for review of an initial deter-
mination filed pursuant to § 210.42(a)(2) 
or § 210.42(c), which grants a motion for 
summary determination that would 
terminate the investigation in its en-
tirety if it becomes the final deter-
mination of the Commission, 
§ 210.50(d)(3), or § 210.70(c) within 45 days 
after the service of the initial deter-
mination on the parties, or by such 
other time as the Commission may 
order. The Commission shall decide 
whether to grant, in whole or in part, a 
petition for review of an initial deter-
mination filed pursuant to § 210.42(c), 
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except as noted above, within 30 days 
after the service of the initial deter-
mination on the parties, or by such 
other time as the Commission may 
order. 

(2) The Commission shall decide 
whether to grant a petition for review, 
based upon the petition and response 
thereto, without oral argument or fur-
ther written submissions unless the 
Commission shall order otherwise. A 
petition will be granted and review will 
be ordered if it appears that an error or 
abuse of the type described in para-
graph (b)(1) of this section is present or 
if the petition raises a policy matter 
connected with the initial determina-
tion, which the Commission thinks it 
necessary or appropriate to address. 

(3) The Commission shall grant a pe-
tition for review and order review of an 
initial determination or certain issues 
therein when at least one of the par-
ticipating Commissioners votes for or-
dering review. In its notice, the Com-
mission shall establish the scope of the 
review and the issues that will be con-
sidered and make provisions for filing 
of briefs and oral argument if deemed 
appropriate by the Commission. If the 
notice solicits written submissions 
from interested persons on the issues of 
remedy, the public interest, and bond-
ing in addition to announcing the Com-
mission’s decision to grant a petition 
for review of the initial determination, 
the notice shall be served by the Sec-
retary on all parties, the U.S. Depart-
ment of Health and Human Services, 
the U.S. Department of Justice, the 
Federal Trade Commission, the U.S. 
Customs Service, and such other de-
partments and agencies as the Commis-
sion deems appropriate. 

[59 FR 39039, Aug. 1, 1994, as amended at 59 
FR 67628, Dec. 30, 1994; 60 FR 53120, Oct. 12, 
1995; 73 FR 38325, July 7, 2008; 78 FR 23484, 
Apr. 19, 2013] 

§ 210.44 Commission review on its own 
motion of initial determinations on 
matters other than temporary re-
lief. 

Within the time provided in 
§ 210.43(d)(1), the Commission on its 
own initiative may order review of an 
initial determination, or certain issues 
in the initial determination, when at 
least one of the participating Commis-

sioners votes for ordering review. A 
self-initiated Commission review of an 
initial determination will be ordered if 
it appears that an error or abuse of the 
kind described in § 210.43(b)(1) is present 
or the initial determination raises a 
policy matter which the Commission 
thinks is necessary or appropriate to 
address. 

§ 210.45 Review of initial determina-
tions on matters other than tem-
porary relief. 

(a) Briefs and oral argument. In the 
event the Commission orders review of 
an initial determination pertaining to 
issues other than temporary relief, the 
parties may be requested to file briefs 
on the issues under review at a time 
and of a size and nature specified in the 
notice of review. The parties, within 
the time provided for filing the review 
briefs, may submit a written request 
for a hearing to present oral argument 
before the Commission, which the 
Commission in its discretion may 
grant or deny. The Commission shall 
grant the request when at least one of 
the participating Commissioners votes 
in favor of granting the request. 

(b) Scope of review. Only the issues set 
forth in the notice of review, and all 
subsidiary issues therein, will be con-
sidered by the Commission. 

(c) Determination on review. On re-
view, the Commission may affirm, re-
verse, modify, set aside or remand for 
further proceedings, in whole or in 
part, the initial determination of the 
administrative law judge. In addition, 
the Commission may take no position 
on specific issues or portions of the ini-
tial determination of the administra-
tive law judge. The Commission also 
may make any findings or conclusions 
that in its judgment are proper based 
on the record in the proceeding. If the 
Commission’s determination on review 
terminates the investigation in its en-
tirety, a notice will be published in the 
FEDERAL REGISTER. 

[59 FR 39039, Aug. 1, 1994, as amended at 60 
FR 53120, Oct. 12, 1995; 73 FR 38235, July 7, 
2008] 
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