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Security Administration or the Rail-
road Retirement Board will pay bene-
fits to a railroad employee, and his or 
her eligible family members, both be-
fore and after the employee’s death. 
The agency that has jurisdiction over 
the payment of benefits also has juris-
diction of the applicant’s medicare cov-
erage (see part 270 of this chapter). The 
Board is responsible for making this 
decision. 

§ 221.2 Railroad Retirement Board ju-
risdiction. 

(a) Life cases. The Board has jurisdic-
tion to pay monthly benefits to each 
living employee who has completed at 
least ten years (120 months) of cred-
itable service under the Railroad Re-
tirement Act, and to his or her eligible 
spouse. Creditable service is described 
in part 220 of this chapter. 

(b) Death cases. The Board has juris-
diction to pay monthly benefits or 
lump-sum death benefits to eligible 
survivors of a deceased employee, when 
the deceased employee has at least ten 
years (120 months) of service that is 
creditable under the Railroad Retire-
ment Act and a current connection as 
described in part 216 of this chapter. 
Lump-sum death benefits are described 
in part 234 of this chapter. The Board 
also has jurisdiction to pay any resid-
ual benefits that may become payable 
at the death of an employee. Residual 
benefits are described in part 234 of this 
chapter. The Board retains jurisdiction 
to pay any residual that may be pay-
able even after jurisdiction has been 
transferred to the Social Security Ad-
ministration as described in § 221.3. 

§ 221.3 Social Security Administration 
jurisdiction. 

The Board transfers jurisdiction 
(railroad service and compensation 
credits earned by the employee which 
the Social Security Administration 
considers in determining benefits pay-
able) to the Social Security Adminis-
tration when— 

(a) Life and death cases. A living or 
deceased employee has less than 120 
months of service that is creditable 
under the Railroad Retirement Act; or 

(b) Death cases. A deceased employee 
has at least 120 months of service that 
is creditable under the Railroad Retire-

ment Act (see part 220 of this chapter) 
but does not have a current connection 
with the railroad industry as described 
in part 216 of this chapter. 

§ 221.4 When a jurisdiction decision 
may be reversed. 

The Board may reverse a jurisdiction 
decision whenever evidence is received 
by the Board indicating that the origi-
nal decision was incorrect. 

PART 222—FAMILY RELATIONSHIPS 

Subpart A—General 

Sec. 
222.1 Introduction. 
222.2 Definitions. 
222.3 Other regulations related to this part. 
222.4 Homicide of employee. 

Subpart B—Relationship as Wife, Husband, 
or Widow(er) 

222.10 When determinations of relationship 
as wife, husband, widow or widower of 
employee are made. 

222.11 Determination of marriage relation-
ship. 

222.12 Ceremonial marriage relationship. 
222.13 Common-law marriage relationship. 
222.14 Deemed marriage relationship. 
222.15 When spouse is living with employee. 
222.16 When spouse is living in the same 

household with employee. 
222.17 ‘‘Child in care’’ when child of the em-

ployee is living with the claimant. 
222.18 ‘‘Child in care’’ when child of the em-

ployee is not living with the claimant. 

Subpart C—Relationship as Divorced 
Spouse, Surviving Divorced Spouse, or 
Remarried Widow(er) 

222.20 When determination of relationship 
as divorced spouse, surviving divorced 
spouse, or remarried widow(er) is made. 

222.21 When marriage is terminated by final 
divorce. 

222.22 Relationship as divorced spouse. 
222.23 Relationship as surviving divorced 

spouse. 
222.24 Relationship as remarried widow(er). 

Subpart D—Relationship as Child 

222.30 When determinations of relationship 
as child are made. 

222.31 Relationship as child for annuity and 
lump-sum payment purposes. 

222.32 Relationship as a natural child. 
222.33 Relationship resulting from legal 

adoption. 
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222.34 Relationship resulting from equitable 
adoption. 

222.35 Relationship as stepchild. 
222.36 Relationship as grandchild or 

stepgrandchild. 

Subpart E—Relationship as Parent, 
Grandchild, Brother or Sister 

222.40 When determinations of relationship 
are made for parent, grandchild, brother 
or sister. 

222.41 Determination of relationship and 
support for parent. 

222.42 When employee is contributing to 
support. 

222.43 How the one-half support determina-
tion is made. 

222.44 Other relationship determinations for 
lump-sum payments. 

Subpart F—Child Support and 
Dependency 

222.50 When child dependency determina-
tions are made. 

222.51 When a natural child is dependent. 
222.52 When a legally adopted child is de-

pendent—general. 
222.53 When a legally adopted child is de-

pendent—child adopted after entitle-
ment. 

222.54 When a legally adopted child is de-
pendent—grandchild or stepgrandchild 
adopted after entitlement. 

222.55 When a stepchild is dependent. 
222.56 When a grandchild or stepgrandchild 

is dependent. 
222.57 When an equitably adopted child is 

dependent. 
222.58 When a child is living with an em-

ployee. 

AUTHORITY: 45 U.S.C. 231f. 

SOURCE: 54 FR 42949, Oct. 19, 1989, unless 
otherwise noted. 

Subpart A—General 

§ 222.1 Introduction. 
This part sets forth and describes the 

family relationships that may make a 
claimant eligible for an annuity or 
lump-sum payment under the Railroad 
Retirement Act and furnishes the basic 
rules for determining when those rela-
tionships exist. Such relationships may 
result from a current or terminated 
marriage or through birth, death or 
adoption. Other relevant relationships 
are having a child in care, dependency 
or lack of it, contributing to support, 
living in the same household, and being 

under court order to contribute to sup-
port. 

§ 222.2 Definitions. 

As used in this part— 
Annuity means a payment under the 

Railroad Retirement Act due to an en-
titlement claimant for a calendar 
month and made to him or her on the 
first day of the following month. 

Apply means to sign a form or state-
ment that the Railroad Retirement 
Board accepts as an application for an 
annuity or lump-sum payment under 
the rules set out in part 217 of this 
chapter. 

Child has differing definitions for an-
nuity and lump-sum payment purposes. 
See § 222.31. 

Claimant means a person who files an 
application for an annuity or lump-sum 
payment or for whom an application is 
filed. 

Eligible means that a person would 
meet all the requirements for payment 
of an annuity or lump-sum payment as 
of a given date but has not yet applied 
therefor. 

Employee means an employee as de-
fined in part 203 of this chapter. 

Final divorce means a divorce that 
completely dissolves a marriage and 
restores the parties to the status of 
single persons; it is also referred to as 
an absolute divorce. 

Finally divorced person means a per-
son whose marriage has been termi-
nated or dissolved by a final divorce. 

Legal impediment means that there 
was a defect in the procedures followed 
in a marriage ceremony or that a pre-
vious marriage of the employee or 
spouse had not ended at the time of the 
ceremony. 

Lump-sum payment means any of the 
following payments under the Railroad 
Retirement Act: lump-sum death pay-
ment, residual lump-sum, annuities 
due but unpaid at death, or lump-sum 
refund payment (see part 234 of this 
chapter). 

Marriage means the social and legal 
relationship of husband and wife for 
family relationship purposes, as well as 
the act by which the married state is 
effected. 
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Permanent home means the employ-
ee’s true and fixed home (legal domi-
cile); it is the place to which the em-
ployee intends to return whenever he 
or she is absent therefrom. 

Relationship means a family connec-
tion by blood, marriage, or adoption 
between the employee and another per-
son who is a claimant. 

Spouse means the husband or wife of 
the employee. 

State law means the law of the State 
in which the employee has his or her 
permanent home or, in the case of a de-
ceased employee, the law of the State 
in which the employee had his or her 
permanent home at the time of his or 
her death. If the employee’s permanent 
home is not in one of the 50 States, the 
Commonwealth of Puerto Rico, the 
Virgin Islands, Guam, or American 
Samoa, the laws of the District of Co-
lumbia are applied. 

§ 222.3 Other regulations related to 
this part. 

This part is related to a number of 
other parts of this chapter: 

Part 216 describes when a person is 
eligible for an annuity under the Rail-
road Retirement Act. 

Part 217 describes how to apply for an 
annuity or for lump-sum payments. 

Part 218 sets forth the beginning and 
ending dates of annuities. 

Part 219 sets out what evidence is 
necessary to prove eligibility and the 
relationships described in this part. 

Part 220 describes when a person is 
eligible for a disability annuity under 
the Railroad Retirement Act or a pe-
riod of disability under the Social Se-
curity Act. 

Part 225 explains how primary insur-
ance amounts (PIA’s) are computed. 

Part 226 outlines the computation of 
employee and spouse annuities. 

Part 228 describes how survivor annu-
ities are computed. 

Part 229 describes when and how an 
employee and spouse annuity may be 
increased under the social security 
overall minimum provision. 

Part 234 describes lump-sum pay-
ments under the Railroad Retirement 
Act. 

§ 222.4 Homicide of employee. 
No person convicted of the felonious 

and intentional homicide of an em-
ployee can be entitled to an annuity or 
lump-sum payment based on the em-
ployee’s earnings record (service and 
compensation). Further, the convicted 
person is considered not to exist in de-
ciding the rights of other persons to 
annuity or lump-sum payments. A 
minor may be denied a survivor annu-
ity or lump-sum payment on the earn-
ings record of a parent if the minor was 
convicted of intentionally causing the 
parent’s death by an act which would 
be considered a felony if committed by 
an adult. 

Subpart B—Relationship as Wife, 
Husband, or Widow(er) 

§ 222.10 When determinations of rela-
tionship as wife, husband, widow or 
widower of employee are made. 

(a) The claimant’s relationship as the 
wife or husband of an employee is de-
termined when the claimant applies for 
an annuity, or when there is a claim 
which would include a husband or wife 
in the computation of the social secu-
rity overall minimum provision, or 
when a claim is filed for a lump-sum 
payment. If a deemed marriage (see 
§ 222.14) is to be determined, the hus-
band, wife, or widow(er) must also be 
found to be or to have been living in 
the same household as the employee 
(see § 222.16). 

(b) The claimant’s relationship as the 
widow(er) of an employee is determined 
as of the date on which the employee 
died. If the claimant applied for a 
lump-sum payment as the widow(er) of 
the employee, one of the following de-
terminations is made: 

(1) Whether the widow(er) was living 
in the same household as the employee, 
as defined in § 222.16 of this part, at the 
time of the employee’s death, if the 
claimant is applying for the 1974 Act 
lump-sum death payment. 

(2) Whether the widow(er) was living 
with the employee, as defined in § 222.15 
of this part, at the time of the employ-
ee’s death, if the claimant is applying 
for the 1937 Act lump-sum death pay-
ment, annuities due but unpaid at 
death, the residual lump-sum payment, 
or a lump-sum refund payment. 
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(c) In order for a claimant who has 
applied for a monthly survivor annuity 
to establish a deemed marriage, the 
claimant must have been living in the 
same household as the employee at the 
time of the employee’s death (see 
§ 222.16). 

(d) If the husband, wife, widow(er), 
remarried widow(er), or surviving di-
vorced spouse of the employee is a 
claimant for a monthly annuity on a 
basis other than age or disability, a 
child-in-care determination is required 
(see §§ 222.17 and 222.18). 

§ 222.11 Determination of marriage re-
lationship. 

A claimant will be considered to be 
the husband, wife, or widow(er) of an 
employee if the law of the State in 
which the employee has or had a per-
manent home would recognize that the 
claimant and employee were validly 
married, or if a deemed marriage is es-
tablished. 

(a) Generally, State courts will find 
that a claimant and employee were val-
idly married if— 

(1) The employee and claimant were 
married in a civil or religious cere-
mony (see § 222.12) or 

(2) The employee and claimant live 
together in a common-law marriage re-
lationship which is recognized under 
applicable State law (see § 222.13), and 
no impediment to the marriage existed 
at the time it took place. 

(b) A deemed marriage relationship 
may be established as described in 
§ 222.14. 

§ 222.12 Ceremonial marriage relation-
ship. 

A valid ceremonial marriage is one 
which would be recognized as valid by 
the courts of the State in which the 
marriage ceremony took place. Gen-
erally, State law provides various pro-
cedures which must be followed, such 
as designation of who may perform the 
marriage ceremony, what licenses or 
witnesses are required, and similar 
rules. A ceremonial marriage may be a 
civil or religious ceremony, or a cere-
mony which follows tribal customs, 
Chinese customs, or similar traditional 
procedures. 

§ 222.13 Common-law marriage rela-
tionship. 

Under the laws of some States, a 
common-law marriage is one which is 
not solemnized in a formal ceremony, 
but is generally evidenced by a con-
summated agreement to marry be-
tween two persons legally capable of 
making a marriage contract, followed 
by cohabitation. The laws of the var-
ious States which recognize common- 
law marriage delineate specific factors 
which must be present in order to es-
tablish a valid common-law marriage 
in those States. 

§ 222.14 Deemed marriage relation-
ship. 

If a ceremonial or common-law mar-
riage relationship cannot be estab-
lished under State law, a claimant may 
still be found to have the relationship 
as spouse of an employee based upon a 
deemed marriage. A claimant is 
deemed to be the wife, husband, or 
widow(er) of the employee if the per-
son’s marriage to the employee would 
have been valid under State law except 
for a legal impediment, and all of the 
following requirements are met: 

(a) The claimant married the em-
ployee in a civil or religious ceremony. 

(b) The claimant went through the 
marriage ceremony in good faith. Good 
faith means that at the time of the 
ceremony the claimant did not know 
that a legal impediment existed, or if 
the claimant did know, he or she 
thought that it would not prevent a 
valid marriage. 

(c) The claimant was living in the 
same household as the employee (see 
§ 222.16) when he or she applied for the 
spouse annuity or when the employee 
died. 

[54 FR 42949, Oct. 19, 1989, as amended at 65 
FR 20726, Apr. 18, 2000] 

§ 222.15 When spouse is living with 
employee. 

A spouse, or widow(er) is living with 
the employee if— 

(a) He or she and the employee are 
living in the same household; or 

(b) The employee is contributing to 
the support of the spouse or widow(er); 
or 
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(c) The employee is under court order 
to contribute to the support of the 
spouse or widow(er). 

§ 222.16 When spouse is living in the 
same household with employee. 

(a) Living in the same household 
means that the employee and spouse 
customarily live together as a married 
couple in the same residence. 

(b) The employee and spouse are also 
considered members of the same house-
hold when they live apart but expect to 
resume or continue living together 
after a temporary separation. 

(c) If the employee and spouse were 
separated solely for medical reasons, 
the Board will consider them ‘‘living in 
the same household’’ even if the sepa-
ration was likely to be permanent. 

§ 222.17 ‘‘Child in care’’ when child of 
the employee is living with the 
claimant. 

‘‘Child in care’’ means a child who 
has been living with the claimant for 
at least 30 consecutive days unless— 

(a) The child is in active military 
service; 

(b) The child is 18 years old (16 with 
respect to male spouse, divorced 
spouse, surviving divorced spouse, or 
remarried widow(er) annuities) or older 
and is not disabled; 

(c) The child is 18 years old (16 with 
respect to male spouse, divorced 
spouse, surviving divorced spouse, or 
remarried widow(er) annuities) or older 
with a mental disability and the claim-
ant does not exercise parental control 
and responsibility; or 

(d) The child is 18 years old (16 with 
respect to male spouse, divorced 
spouse, surviving divorced spouse, or 
remarried widow(er) annuities) or older 
with a physical disability, but it is not 
necessary for the claimant to perform 
personal services for the child. 

(e) Parental control and responsi-
bility for the care and welfare of the 
child means that the parent supervises 
the child’s activities and makes impor-
tant decisions about the child’s needs 
either alone or with another person. 
Personal services are services such as 
dressing, feeding and managing money 
which the child cannot do alone be-
cause of a disability. 

§ 222.18 ‘‘Child in care’’ when child of 
the employee is not living with the 
claimant. 

(a) When child is in care. A child liv-
ing apart from a claimant is in that 
claimant’s care if— 

(1) The child lives apart or is ex-
pected to live apart from the claimant 
for not more than six months; or 

(2) The child is under 18 years old (16 
with respect to male spouse, divorced 
spouse, surviving divorced spouse, or 
remarried widow(er) annuities), the 
claimant supervises the child’s activi-
ties and makes important decisions 
about his or her needs, and one of the 
following circumstances applies: 

(i) The child is living apart because 
of attendance at school but generally 
spends a vacation of at least 30 con-
secutive days with the claimant each 
year, and, if the claimant and the 
child’s other parent are separated, the 
school must look to the claimant for 
decisions about the child’s welfare. 

(ii) The child is living apart because 
of the claimant’s employment but the 
claimant makes regular and substan-
tial contributions to the child’s sup-
port. ‘‘Contributing to support’’ is de-
fined in § 222.42. 

(iii) The child is living apart because 
of the child’s or the claimant’s phys-
ical disability; or 

(3) The child is 18 years old (16 with 
respect to male spouse, divorced 
spouse, surviving divorced spouse, or 
remarried widow(er) annuities) or older 
and is mentally disabled and the claim-
ant supervises the child’s activities, 
makes important decisions about the 
child’s needs, and helps in the child’s 
upbringing and development. 

(b) When child is not in care. A child 
living apart from a claimant is not in 
the claimant’s care if— 

(1) The child is in active military 
service; or 

(2) The child is living with his or her 
other parent; or 

(3) A court order removed the child 
from the claimant’s custody and con-
trol; or 

(4) The claimant gave the right to 
custody and control of the child to 
someone else; or 

(5) The claimant is mentally dis-
abled. 
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Subpart C—Relationship as Di-
vorced Spouse, Surviving Di-
vorced Spouse, or Remarried 
Widow(er) 

§ 222.20 When determination of rela-
tionship as divorced spouse, sur-
viving divorced spouse, or remar-
ried widow(er) is made. 

(a) Divorced spouse. The claimant’s 
relationship as the divorced spouse of 
an employee is determined when the 
purported divorced spouse applies for 
an annuity, or when there is a claim 
which would include a divorced spouse 
in the computation of the social secu-
rity overall minimum provision. Such 
a determination is also made when a 
spouse annuitant age 62 or over secures 
a final divorce from the employee after 
10 years of marriage. 

(b) Surviving divorced spouse. The 
claimant’s relationship as the sur-
viving divorced spouse of an employee 
is determined when the purported sur-
viving divorced spouse applies for an 
annuity on the basis of age, disability, 
or having a child in care. Such a deter-
mination is also made when there is a 
divorced spouse annuitant and the em-
ployee dies. 

(c) Remarried widow(er). The claim-
ant’s relationship as a remarried 
widow(er) of an employee is determined 
when the purported remarried 
widow(er) applies for an annuity. Such 
a determination is also made when a 
widow(er) who is receiving an annuity 
remarries after age 60, or when a 
widow(er) who is receiving a disability 
annuity remarries after age 50. 

§ 222.21 When marriage is terminated 
by final divorce. 

A final divorce, often referred to as 
an absolute divorce, completely dis-
solves the marriage relationship and 
restores the parties to the status of 
single persons. A legal separation, 
qualified or preliminary divorce, di-
vorce from bed and board, interlocu-
tory decree of divorce, or similar court 
order is not considered a final divorce 
for family relationship and benefit en-
titlement purposes. 

§ 222.22 Relationship as divorced 
spouse. 

A claimant will be considered to be 
the divorced spouse of an employee if— 

(a) His or her marriage to the em-
ployee has been terminated by a final 
divorce; and 

(b) He or she is not married (if the 
claimant remarried after the divorce 
from the employee, the later marriage 
has been terminated by death, final di-
vorce, or annulment); and 

(c) He or she had been validly mar-
ried to the employee, as set forth in 
§ 222.11, for a period of 10 years imme-
diately before the date the divorce be-
came final. The claimant meets this re-
quirement even if the claimant and 
employee were divorced within the ten- 
year period, provided that the claimant 
and employee were remarried no later 
than the calendar year immediately 
following the year in which the divorce 
took place. 

§ 222.23 Relationship as surviving di-
vorced spouse. 

A claimant will be considered to be 
the surviving divorced spouse of a de-
ceased employee if the conditions in ei-
ther paragraph (a) or (b) of this section 
are met: 

(a) Age or disability. The claimant ap-
plied for an annuity on the basis of age 
or disability, and the conditions set 
forth in § 222.22 are met. 

(b) Child in care. The claimant ap-
plied for an annuity on the basis of 
having a child in care, and— 

(1) His or her marriage to the em-
ployee has been terminated by a final 
divorce; and 

(2) He or she is not married (if the 
claimant remarried after the divorce 
from the employee, the later marriage 
has been terminated by death, final di-
vorce, or annulment); and 

(3) He or she either— 
(i) Was the natural parent of the em-

ployee’s child; or 
(ii) Had been married to the em-

ployee when either the employee or the 
claimant legally adopted the other’s 
child or when they both legally adopt-
ed a child who was then under 18 years 
of age. 
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§ 222.24 Relationship as remarried 
widow(er). 

(a) New eligibility. A claimant will 
have the relationship of a remarried 
widow(er) if he or she is the widow(er), 
as discussed in § 222.11, of an employee 
and the claimant— 

(1) Remarried after attaining age 60, 
or remarried after attaining age 50 and 
after the date on which he or she be-
came disabled; or 

(2) Remarried before attaining age 60, 
but is now unmarried, or remarried be-
fore attaining age 50 or before the date 
on which he or she became disabled, 
but is now unmarried. 

(b) Reentitlement. A claimant will 
have the relationship of a remarried 
widow(er) if he or she remarries after 
his or her entitlement to an annuity as 
a widow(er) has been established, and 
the claimant— 

(1) Remarries after attaining age 60, 
or remarries after attaining age 50 and 
after the date on which he or she be-
came disabled; or 

(2) Is entitled to an annuity based 
upon having a child of the employee in 
care and remarries, but this marriage 
is to a person who is entitled to a re-
tirement, disability, widow(er)’s, moth-
er’s, father’s, parent’s, or disabled 
child’s benefit under the Railroad Re-
tirement Act or Social Security Act. 

Subpart D—Relationship as Child 
§ 222.30 When determinations of rela-

tionship as child are made. 
(a) Determinations will be made re-

garding a person’s relationship as the 
child of the employee and that person’s 
dependency on the employee (see sub-
part F of this part) when— 

(1) The wife or husband of an em-
ployee applies for a spouse’s annuity 
based on having the employee’s child in 
care; or 

(2) The employee’s annuity can be in-
creased under the social security over-
all minimum provision based on the 
child; or 

(3) The employee dies and the claim-
ant applies for a child’s annuity. 

(b) A determination will be made re-
garding a claimant’s relationship as 
the child of the employee when the 
claimant applies for a share of a lump- 
sum payment as a child. 

§ 222.31 Relationship as child for an-
nuity and lump-sum payment pur-
poses. 

(a) Annuity claimant. When there are 
claimants under paragraph (a)(1), 
(a)(2), or (a)(3) of § 222.30, a person will 
be considered the child of the employee 
when that person is— 

(1) The natural or legally adopted 
child of the employee (see § 222.33); or 

(2) The stepchild of the employee; or 
(3) The grandchild or step-grandchild 

of the employee or spouse; or 
(4) The equitably adopted child of the 

employee. 
(b) Lump-sum payment claimant. A 

claimant for a lump-sum payment 
must be one of the following in order to 
be considered the child of the em-
ployee: 

(1) The natural child of the employee; 
(2) A child legally adopted by the em-

ployee (this does not include any child 
adopted by the employee’s widow or 
widower after the employee’s death); or 

(3) The equitably adopted child of the 
employee. For procedures on how a de-
termination of the person’s relation-
ship to the employee is made, see 
§§ 222.32–222.33. 

[65 FR 20726, Apr. 18, 2000] 

§ 222.32 Relationship as a natural 
child. 

A claimant will be considered the 
natural child of the employee for both 
annuity and lump-sum payment pur-
poses if one of the following sets of 
conditions is met: 

(a) State inheritance law. Under rel-
evant state inheritance law, the claim-
ant could inherit a share of the em-
ployee’s personal estate as the employ-
ee’s natural child if the employee were 
to die without leaving a will as de-
scribed in paragraph (e) of this section; 

(b) Natural child. The claimant is the 
employee’s natural son or daughter, 
and the employee and the claimant’s 
mother or father went through a mar-
riage ceremony which would have been 
valid except for a legal impediment; 

(c) By order of law. The claimant’s 
natural mother or father has not mar-
ried the employee, but— 

(1) The employee has acknowledged 
in writing that the claimant is his or 
her son or daughter; or 
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(2) A court has decreed that the em-
ployee is the mother or father of the 
claimant; or 

(3) A court has ordered the employee 
to contribute to the claimant’s support 
because the claimant is the employee’s 
son or daughter; and, 

(4) Such acknowledgment, court de-
cree, or court order was made not less 
than one year before the employee be-
came entitled to an annuity, or in the 
case of a disability annuitant prior to 
his or her most recent period of dis-
ability, or in case the employee is de-
ceased, prior to his or her death. The 
written acknowledgment, court decree, 
or court order will be considered to 
have occurred on the first day of the 
month in which it actually occurred. 

(d) Other evidence of relationship. 
The claimant’s natural mother or fa-
ther has not married the employee, 
but— 

(1) The claimant has submitted evi-
dence acceptable in the judgment of 
the Board, other than that discussed in 
paragraph (c) of this section, that the 
employee is his or her natural mother 
or father; and 

(2) The employee was living with the 
claimant or contributing to the claim-
ant’s support, as discussed in §§ 222.58 
and 222.42 of this part, when— 

(i) The spouse applied for an annuity 
based on having the employee’s child in 
care; or 

(ii) The employee’s annuity could 
have been increased under the social 
security overall minimum provision; or 

(iii) The employee died, if the claim-
ant is applying for a child’s annuity or 
lump-sum payment. 

(e) Use of state laws—(1) General. To 
determine whether a claimant is the 
natural child of the employee, the 
state inheritance laws regarding 
whether the claimant could inherit a 
child’s share of the employee’s personal 
property if he or she were to die intes-
tate will apply. If such laws would per-
mit the claimant to inherit the em-
ployee’s personal property, the claim-
ant will be considered the child of the 
employee. The state inheritance laws 
where the employee was domiciled 
when he or she died will apply. If the 
employee’s domicile was not in one of 
the 50 states, the Commonwealth of 
Puerto Rico, the Virgin slands, Guam, 

American Samoa, or the Northern Mar-
iana Islands, the laws of the District of 
Columbia will apply. 

(2) Standards. The Board will not 
apply any state inheritance law re-
quirement that an action to establish 
paternity must have been commenced 
within a specific time period, measured 
from the employee’s death or the 
child’s birth, or that an action to es-
tablish paternity must have been com-
menced or completed before the em-
ployee’s death. If state laws on inherit-
ance require a court to determine pa-
ternity, the Board will not require such 
a determination, but the Board will de-
cide paternity using the standard of 
proof that the state court would apply 
as the basis for making such a deter-
mination. 

(3) Employee is living. If the employee 
is living, the Board will apply the state 
law where the employee is domiciled 
which was in effect when the annuity 
may first be increased under the social 
security overall minimum (see part 229 
of this chapter). If under a version of 
state law in effect at that time, a per-
son does not qualify as a child of the 
employee, the Board will look to all 
versions of state law in effect from 
when the employee’s annuity may first 
have been increased until the Board 
makes a final decision, and will apply 
the version of state law most favorable 
to the employee. 

(4) Employee is deceased. The Board 
will apply the state law where the em-
ployee was domiciled when he or she 
died. The Board will apply the version 
of state law in effect at the time of the 
final decision on the application for 
benefits. If under that version of state 
law the claimant does not qualify as 
the child of the employee, the Board 
will apply the state law in effect when 
the employee died, or any version of 
state law in effect from the month of 
potential entitlement to benefits until 
a final determination on the applica-
tion. The Board will apply the version 
most beneficial to the claimant. The 
following rules determine the law in ef-
fect as of the employee’s death: 

(i) Any law enacted after the employ-
ee’s death, if that law would have ret-
roactive application to the employee’s 
date of death, will apply; or 
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(ii) Any law that supersedes a law de-
clared unconstitutional, that was con-
sidered constitutional on the employ-
ee’s date of death, will apply. 

[65 FR 20726, Apr. 18, 2000] 

§ 222.33 Relationship resulting from 
legal adoption. 

(a) Adopted by employee. A claimant 
will be considered to be the child of the 
employee for both annuity and lump- 
sum payment purposes if the employee 
legally adopted the claimant in accord-
ance with applicable State law. Legal 
adoption differs from equitable adop-
tion in that in the case of legal adop-
tion formal adoption proceedings have 
been completed in accordance with ap-
plicable State law and such pro-
ceedings are not defective. 

(b) Adopted by widow or widower. A 
claimant who is legally adopted by the 
widow or widower of the employee 
after the employee’s death will be con-
sidered to be the child of the employee 
for annuity but not for lump-sum pay-
ment purposes if— 

(1) Either the claimant is adopted by 
the widow or widower within two years 
after the date on which the employee 
died, or the employee commenced pro-
ceedings to legally adopt the claimant 
before the employee’s death; and 

(2) The claimant was living in the 
employee’s household at the time of 
the employee’s death; and 

(3) The claimant was not receiving 
regular support contributions from any 
other person other than the employee 
or spouse at the time of the employee’s 
death. 

(c) The adoption laws of the state or 
foreign country where the adoption 
took place, not the state inheritance 
laws, will determine whether the 
claimant is the employee’s adopted 
child. 

[54 FR 42949, Oct. 19, 1989, as amended at 65 
FR 20727, Apr. 18, 2000] 

§ 222.34 Relationship resulting from 
equitable adoption. 

In many States, where a legal adop-
tion proceeding was defective under 
State law or where a contemplated 
legal adoption was not completed, a 
claimant may be considered to be an 
equitably adopted child. A claimant 

will have the relationship of an equi-
tably adopted child for annuity and 
lump-sum payment purposes if, in addi-
tion to meeting the other requirements 
of this part— 

(a) The employee had agreed to adopt 
the claimant; and 

(b) The natural parents or the person 
legally responsible for the care of the 
claimant agreed to the adoption; and 

(c) The employee and the claimant 
lived together as parent and child; and 

(d) The agreement to adopt is recog-
nized under applicable State law such 
that, if the employee were to die with-
out leaving a will, the claimant could 
inherit a share of the employee’s per-
sonal estate as the child of the em-
ployee. 

§ 222.35 Relationship as stepchild. 

A claimant will be considered to have 
the relationship of stepchild of an em-
ployee, and will be considered a child 
for annuity but not for lump-sum ben-
efit purposes if— 

(a) The claimant’s natural or adop-
tive parent married the employee after 
the claimant’s birth; and 

(b) The marriage between the em-
ployee and the claimant’s parent is a 
valid marriage under applicable State 
law (see §§ 222.12 and 222.13), or would be 
valid except for a legal impediment; 
and 

(c) The employee and the claimant’s 
parent were married at least one year 
before the date— 

(1) On which the spouse applies for an 
annuity based on having the employ-
ee’s child in care; or 

(2) On which the employee’s annuity 
can be increased under the social secu-
rity overall minimum provision; or 

(d) The employee and the claimant’s 
parent were married at least nine 
months before the date on which the 
employee died if the claimant is apply-
ing for a child’s annuity; or if the em-
ployee and the claimant’s parent were 
married less than nine months, the em-
ployee was reasonably expected to live 
for nine months, and— 

(1) The employee’s death was acci-
dental; or 

(2) The employee died in the line of 
duty as a member of the armed forces 
of the United States; or 
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(3) The widow(er) was previously 
married to the employee for at least 
nine months. 

§ 222.36 Relationship as grandchild or 
stepgrandchild. 

A claimant will have the relationship 
of grandchild or stepgrandchild of an 
employee, or the grandchild or 
stepgrandchild of an employee’s 
spouse, and be considered a child for 
annuity purposes if the requirements 
in both paragraph (a) and either para-
graph (b) or (c) of this section are met. 

(a) The claimant is the natural child, 
adopted child, or stepchild of a child of 
an employee, or of a child of the em-
ployee’s spouse as defined in this sub-
part; 

(b) The claimant’s natural or adop-
tive parents are deceased or are dis-
abled, as defined in section 223(d) of the 
Social Security Act, in the month in 
which— 

(1) The employee, who is entitled to 
an age and service or disability annu-
ity, under the Railroad Retirement 
Act, would also be entitled to an age 
benefit under section 202(a) of the So-
cial Security Act or a disability benefit 
under section 223 of the Social Security 
Act, if his or her railroad compensation 
were considered wages under that Act; 
or 

(2) The employee dies; or 
(3) The employee’s period of dis-

ability begins, if the employee has a 
period of disability which continues 
until he or she could be entitled to a 
social security benefit as described in 
paragraph (b)(1) of this section or until 
he or she dies. 

(c) The claimant was legally adopted 
in the United States by the employee’s 
widow(er) after the employee’s death, 
and the claimant’s natural or adoptive 
parent or stepparent was not living in 
the employee’s household and making 
regular contributions to the claimant’s 
support at the time the employee died. 

NOTE: A grandchild or stepgrandchild does 
not have the relationship of ‘‘child’’ for 
lump-sum payment purposes (see § 222.44). 

Subpart E—Relationship as Parent, 
Grandchild, Brother or Sister 

§ 222.40 When determinations of rela-
tionship are made for parent, 
grandchild, brother or sister. 

(a) Parent. The claimant’s relation-
ship as a parent of the employee is de-
termined when the claimant applies for 
an annuity or for lump-sum payments. 

(b) Grandchild. The claimant’s rela-
tionship as a grandchild, rather than as 
a child, of the employee is determined 
when the claimant applies for lump- 
sum payments. 

(c) Brother or sister. The claimant’s 
relationship as a brother or sister of 
the employee is determined when the 
claimant applies for lump-sum pay-
ments. 

§ 222.41 Determination of relationship 
and support for parent. 

(a) Annuity claimant. For purposes of 
applying for an annuity, a claimant is 
considered the employee’s parent when 
the claimant— 

(1) Is the natural mother or father of 
the employee, and is considered the 
employee’s parent under the law of the 
State in which the employee had a per-
manent home when the employee died; 
or 

(2) Is a person who legally adopted 
the employee before the employee be-
came 16 years old; or 

(3) Is a stepparent who married the 
employee’s natural or adoptive parent 
before the employee became 16 years 
old (the marriage must be valid under 
the law of the State in which the em-
ployee had a permanent home when the 
employee died); and 

(4) Was receiving at least one-half 
support from the employee (see §§ 222.42 
and 222.43 of this part) either when the 
employee died or at the beginning of 
the period of disability, if the employee 
had a period of disability. 

(b) Lump-sum payment claimant. For 
purposes of applying for lump-sum pay-
ments, a claimant is considered the 
employee’s parent when he or she— 

(1) Is the natural mother or father of 
the employee, and is considered the 
employee’s parent under applicable 
State law; or 
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(2) Legally adopted the employee, if 
thereby recognized as a parent under 
applicable State law; but 

(3) The claimant need not have re-
ceived one-half support from the em-
ployee. 

§ 222.42 When employee is contrib-
uting to support. 

(a) An employee is contributing to 
the support of a person if the employee 
gives cash, goods, or services to help 
support such person. Support includes 
food, clothing, housing, routine med-
ical care, and other ordinary and nec-
essary living expenses. The value of 
any goods which the employee contrib-
utes shall be based upon the replace-
ment cost of those goods at the time 
they are contributed. If the employee 
provides services that would otherwise 
require monetary payment, the cash 
value of the employee’s services may 
be considered a contribution to sup-
port. 

(b) The employee is contributing to 
the support of a person if that person 
receives an allotment, allowance, or 
benefit based upon the employee’s mili-
tary pay, veteran’s pension or com-
pensation, social security earnings, or 
railroad compensation. 

(c) Contributions must be made regu-
larly and must be large enough to meet 
an important part of the person’s ordi-
nary and necessary living expenses. If 
the employee provides only occasional 
gifts or donations for special purposes, 
they will not be considered contribu-
tions for support. Although the em-
ployee’s contributions must be made 
on a regular basis, temporary interrup-
tions caused by circumstances beyond 
the employee’s control, such as illness 
or unemployment, will be disregarded 
unless during these interruptions 
someone else assumes responsibility 
for support of the person on a regular 
basis. 

§ 222.43 How the one-half support de-
termination is made. 

(a) Amount of contributions. The em-
ployee provides one-half support to a 
person if the employee makes regular 
contributions to that person’s support, 
and the amount of the contributions is 
equal to or in excess of one-half of the 
person’s ordinary and necessary living 

expenses. Ordinary and necessary liv-
ing expenses are the costs for food, 
clothing, housing, routine medical 
care, and similar necessities. A con-
tribution may be in cash, goods, or 
services (see § 222.42 of this part). For 
example, an employee pays rent and 
utilities amounting to $6,000 per year 
on an apartment in which his mother 
resides. In addition, the employee’s 
mother receives $3,600 per year in so-
cial security benefits which she uses to 
pay for her food, clothing and medical 
care. The mother’s total necessary liv-
ing expenses are $9,600 ($6,000 + $3,600). 
Since the employee contributes $6,000 
toward these expenses, he is contrib-
uting in excess of one-half of his moth-
er’s support. 

(b) Reasonable period of time. The em-
ployee is not providing at least one- 
half of a person’s support unless the 
employee has made contributions for a 
reasonable period of time. Ordinarily, 
the Board will consider a reasonable 
period of time to be the 12-month pe-
riod immediately preceding the time 
when the one-half support requirement 
must be satisfied. However, if the em-
ployee provided one-half or more of the 
person’s support for at least 3 months 
of the 12-month period, and was forced 
to stop or reduce contributions because 
of circumstances beyond his or her con-
trol, such as illness or unemployment, 
and no one else took over responsi-
bility for providing at least one-half of 
the person’s support on a permanent 
basis, three months shall be considered 
a reasonable period of time. 

§ 222.44 Other relationship determina-
tions for lump-sum payments. 

Other claimants will be considered to 
have the relationships to the employee 
shown below for lump-sum payment 
purposes: 

(a) Grandchildren. A grandchild is a 
separate class of beneficiary to be con-
sidered for lump-sum payments and is 
not a child of the employee; he or she 
is a child of the employee’s son or 
daughter as determined under State 
law. A stepgrandchild is not included 
in this class of beneficiary. 

(b) Brother or Sister. ‘‘Brother’’ or 
‘‘Sister’’ means a full brother or sister 
or a half brother or half sister, but not 
a stepbrother or stepsister. 
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Subpart F—Child Support and 
Dependency 

§ 222.50 When child dependency deter-
minations are made. 

(a) Dependency determination. One of 
the requirements for a child’s annuity 
or for increasing an employee or spouse 
annuity under the social security over-
all minimum provision on the basis of 
the presence of a child in the family 
group is that the child be dependent 
upon the employee. The dependency re-
quirements and the time when they 
must be met are explained in §§ 222.51 
through 222.57. 

(b) Related determinations. To prove a 
child’s dependency, an applicant may 
be asked to show that at a specific 
time the child lived with the employee, 
that the child received contributions 
for his or her support from the em-
ployee, or that the employee provided 
at least one-half of the child’s support. 
The terms ‘‘living with’’, ‘‘contributing 
to support’’, and ‘‘one-half support’’ 
are defined in §§ 222.58, 222.42, an 222.43. 
These determinations are required 
when— 

(1) A natural child or legally adopted 
child of the employee is adopted by 
someone else; or 

(2) The child claimant is the step-
child, grandchild, or equitably adopted 
child of the employee. 

§ 222.51 When a natural child is de-
pendent. 

The employee’s natural child, as de-
fined in § 222.32, is considered to be de-
pendent upon the employee. However, 
if the child is legally adopted by some-
one else during the employee’s lifetime 
and, after the adoption, a child’s annu-
ity or other annuity or annuity in-
crease is applied for on the basis of the 
employee’s earnings record and the re-
lationship of the child to the employee, 
the child will be considered dependent 
upon the employee (the natural parent) 
only if he or she was either living with 
the employee or the employee was con-
tributing to the child’s support when 
either: 

(a) A spouse’s annuity begins; or 
(b) The employee’s annuity can be in-

creased under the social security over-
all minimum provision; or 

(c) The employee dies; or 

(d) If the employee had a period of 
disability which lasted until he or she 
could have become entitled to an age 
or disability benefit under the Social 
Security Act (treating the employee’s 
railroad compensation as wages under 
that Act), at the beginning of the pe-
riod of disability or at the time the em-
ployee could have become entitled to 
the benefit. 

§ 222.52 When a legally adopted child 
is dependent—general. 

(a) During employee’s lifetime. If the 
employee adopts a child before he or 
she could become entitled to a social 
security benefit (treating his or her 
railroad compensation as wages under 
that Act), the child is considered de-
pendent upon the employee. If the em-
ployee adopts a child, unless the child 
is his natural child or stepchild, after 
he or she could become entitled to an 
old age or disability benefit under the 
Social Security Act (treating his or her 
railroad compensation as wages under 
that Act), the child is considered de-
pendent on the employee only if the re-
quirements of § 222.53 are met. 

(b) After employee’s death. If the sur-
viving spouse of an employee adopted a 
child after the employee’s death, the 
child is considered dependent on the 
employee if either— 

(1) The employee began proceedings 
to adopt the child prior to his or her 
death, or the surviving spouse adopted 
the child within two years after the 
employee’s death; and 

(2) The child was living in the em-
ployee’s household at the time of the 
employee’s death; and 

(3) The child was not receiving reg-
ular contributions from any person, in-
cluding any public or private welfare 
organization, other than the employee 
or spouse at the time of the employee’s 
death. 

§ 222.53 When a legally adopted child 
is dependent—child adopted after 
entitlement. 

A child who is not the employee’s 
natural child, stepchild, grandchild, or 
stepgrandchild, and who is adopted by 
the employee after the employee could 
become entitled to an old age or dis-
ability benefit under the Social Secu-
rity Act (treating his or her railroad 

VerDate Mar<15>2010 16:20 Apr 27, 2012 Jkt 226063 PO 00000 Frm 00427 Fmt 8010 Sfmt 8010 Q:\20\20V1 ofr150 PsN: PC150



418 

20 CFR Ch. II (4–1–12 Edition) § 222.54 

compensation as wages under that 
Act), is considered dependent on the 
employee during the employee’s life-
time only if the requirements in para-
graphs (a) and (b), and either (c) or (d) 
of this section are met: 

(a) The child is adopted in the United 
States; 

(b) The child began living with the 
employee before the child attained age 
18; 

(c) The child is living with the em-
ployee in the United States and re-
ceived at least one-half of his or her 
support from the employee for the year 
before the month in which— 

(1) The employee could become enti-
tled to a social security benefit as de-
scribed above; or 

(2) The employee becomes entitled to 
a period of disability which continues 
until he or she could become entitled 
to a social security benefit as described 
above. 

(d) In the case of a child born within 
the one-year period stated in paragraph 
(c) of this section, at the close of such 
period the child must have been living 
with and have been receiving at least 
one-half of his or her support from the 
employee for substantially all of the 
period that began on the date the child 
was born. 

(e) ‘‘Substantially all’’ means— 
(1) The child was living with and re-

ceiving one-half support from the em-
ployee when the employee could have 
become entitled to a social security 
benefit as described above; and 

(2) Any period during which the child 
was not living with or receiving one- 
half support from the employee is not 
more than one-half the period from the 
child’s birth to the employee’s date of 
entitlement or three months, which-
ever is less. 

§ 222.54 When a legally adopted child 
is dependent—grandchild or 
stepgrandchild adopted after enti-
tlement. 

If an employee legally adopts his or 
her grandchild or the spouse’s grand-
child after he could become entitled to 
an old age or disability benefit under 
the Social Security Act (treating his or 
her railroad compensation as wages 
under that Act), the grandchild is con-
sidered dependent on the employee dur-

ing the employee’s lifetime only if the 
requirements in paragraphs (a) and (b), 
and either (c) or (d) of this section are 
met: 

(a) The grandchild is adopted in the 
United States. 

(b) The grandchild began living with 
the employee before the grandchild at-
tained age 18. 

(c) The grandchild is living with the 
employee in the United States and re-
ceives at least one-half of his or her 
support from the employee for the year 
before the month in which— 

(1) The employee’s annuity was in-
creased under the social security over-
all minimum provision by including 
the grandchild; or 

(2) The employee could become enti-
tled to a social security benefit as de-
scribed above; or 

(3) The employee becomes entitled to 
a period of disability which continues 
until he or she could become entitled 
to a social security benefit as described 
above. 

(d) In the case of a grandchild born 
within the one-year period referred to 
in paragraph (c) of this section, at the 
close of such period the child must 
have been living with and have been re-
ceiving at least one-half of his or her 
support from the employee for substan-
tially all of the period that began on 
the date the grandchild was born. 
‘‘Substantially all’’ is defined in 
§ 222.53. 

§ 222.55 When a stepchild is depend-
ent. 

An employee’s stepchild, as described 
in § 222.35, is considered dependent on 
the employee if the stepchild receiving 
at least one-half of his or her support 
from the employee at one of the times 
shown in § 222.51. 

[54 FR 42949, Oct. 19, 1989, as amended at 62 
FR 47138, Sept. 8, 1997] 

§ 222.56 When a grandchild or 
stepgrandchild is dependent. 

An employee’s grandchild or 
stepgrandchild, as described in § 222.36, 
is considered dependent on the em-
ployee if the requirements in both 
paragraphs (a) and (b), or paragraph (c) 
of this section are met: 

(a) The grandchild or stepgrandchild 
was living with the employee before 
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the grandchild or stepgrandchild at-
tained age 18. 

(b) The grandchild or stepgrandchild 
is living with the employee in the 
United States and receives at least 
one-half of his or her support from the 
employee for the year before the month 
in which— 

(1) The employee could become enti-
tled to an age and service or disability 
annuity under the Social Security Act 
(treating his or her railroad compensa-
tion as wages under that Act); or 

(2) The employee dies; or 
(3) The employee becomes entitled to 

a period of disability that lasts until he 
or she could become entitled to a social 
security benefit as described above or 
until he or she dies. 

(c) In the case of a grandchild or 
stepgrandchild born within the one- 
year period referred to in paragraph (b) 
of this section, at the close of such pe-
riod the child must have been living 
with and receiving at least one-half of 
his or her support from the employee 
for substantially all of the period that 
began on the date the grandchild or 
stepgrandchild was born. ‘‘Substan-
tially all’’ is defined in § 222.53. 

§ 222.57 When an equitably adopted 
child is dependent. 

An employee’s equitably adopted 
child, as defined in § 222.34, is consid-
ered dependent upon the employee if 
the employee was either living with or 
contributing to the support of the child 
at the time of his or her death. If the 
equitable adoption is found to have oc-
curred after the employee could have 
become entitled to an old age or dis-
ability benefit under the Social Secu-
rity Act (treating his or her railroad 
compensation as wages under that 
Act), the child is not considered de-
pendent on the employee during the 
employee’s lifetime. If the equitable 
adoption took place before such time, 
the child is dependent on the employee 
if the employee was living with or con-
tributing to the support of the child at 
one of the times shown in § 222.51. 

§ 222.58 When a child is living with an 
employee. 

A child is living with the employee if 
the child normally lives in the same 
household with the employee and the 

employee has parental control and au-
thority over the child’s activities. The 
child is considered to be ‘‘living with’’ 
the employee while they are living 
apart if they expect to live together 
again after a temporary separation. A 
temporary separation may include the 
employee’s absence because of working 
away from home or hospitalization. 
However, the employee must have pa-
rental control and authority over the 
child during the period of temporary 
separation. A child who is in active 
military service or in prison is not 
‘‘living with’’ the employee, since the 
employee does not have parental con-
trol over the child. 

PART 225—PRIMARY INSURANCE 
AMOUNT DETERMINATIONS 

Subpart A—General 

Sec. 
225.1 Introduction. 
225.2 Definitions. 
225.3 PIA computation formulas. 
225.4 Limitation on amount of earnings 

used to compute a PIA. 

Subpart B—PIA’s Used in Computing Em-
ployee, Spouse and Divorced Spouse 
Annuities 

225.10 General. 
225.11 Tier I PIA. 
225.12 Combined Earnings Dual Benefit PIA. 
225.13 Social Security Earnings Dual Ben-

efit PIA. 
225.14 Railroad Earnings Dual Benefit PIA. 
225.15 Overall Minimum PIA. 

Subpart C—PIA’s Used in Computing Sur-
vivor Annuities and the Amount of the 
Residual Lump-Sum Payable 

225.20 General. 
225.21 Survivor Tier I PIA. 
225.22 Employee RIB PIA used in survivor 

annuities. 
225.23 Combined Earnings PIA used in sur-

vivor annuities. 
225.24 SS Earnings PIA used in survivor an-

nuities. 
225.25 RR Earnings PIA used in survivor an-

nuities. 
225.26 Residual Lump-Sum PIA. 

Subpart D—Delayed Retirement Credits 

225.30 General. 
225.31 PIA’s to which DRC’s are added. 
225.32 DRC’s and the Special Minimum PIA. 
225.33 Months for which DRC’s are due. 
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