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from such work schedule, but such em-
ployee will not be considered to be 
available for work on such rest days. 
See § 327.10(d) of this chapter. 

[Board Order 59–73, 24 FR 2487, Mar. 31, 1959, 
as amended at 65 FR 14460, Mar. 17, 2000] 

§ 322.4 Consideration of evidence. 
(a) Initial proof. A claimant’s certifi-

cation that he or she did not work on 
any day claimed and did not receive in-
come such as vacation pay or pay for 
time lost for any such day shall con-
stitute sufficient evidence for an ini-
tial finding that no remuneration is 
payable or has accrued to him or her 
with respect to such day, unless a base 
year employer reports that he or she 
worked on days claimed or received 
payments that constitute remunera-
tion as defined in this part, or unless 
there is other conflicting evidence. 

(b) Investigation. When there is a 
question as to whether or not remu-
neration is payable or has accrued to a 
claimant with respect to a claimed day 
or days, investigation shall be made 
with a view to obtaining information 
sufficient for a finding. 

(Approved by the Office of Management and 
Budget under control number 3220–0049) 

[Board Order 59–73, 24, 2487, Mar. 31, 1959, as 
amended at 52 FR 11017, Apr. 6, 1987; 65 FR 
14460, Mar. 17, 2000] 

§ 322.5 Payments under vacation 
agreements. 

(a) General. In ascertaining the ac-
crual of remuneration under a vacation 
agreement, consideration shall be 
given to the applicable agreements and 
practices, the interpretations of such 
agreements and practices developed by 
the parties, and the actions of the par-
ties pursuant thereto. When there is in-
formation that an employee has re-
ceived or is to receive payment under a 
vacation agreement, such payment 
shall, in the absence of evidence to the 
contrary, be considered to be remu-
neration with respect to the days to 
which the payment is assigned. 

(b) Vacation pay. If an employee 
takes a vacation in accordance with a 
vacation agreement, the payment for 
such vacation shall constitute remu-
neration with respect to the days in 
the vacation period for which the pay-

ment is made. An employee shall be re-
garded as taking a vacation when, in 
accordance with the applicable agree-
ments and practices (1) he is absent 
from work during a scheduled or as-
signed vacation period; (2) he is re-
quired to take his vacation with pay 
while he is on furlough; or (3) he choos-
es to take his vacation with pay while 
he is unemployed or absent from work 
due to illness or other personal cir-
cumstances. 

(c) Pay in lieu of vacation. If a pay-
ment in lieu of vacation is made to an 
employee under a vacation agreement 
such payment shall not constitute re-
muneration with respect to any par-
ticular day or days. A payment under a 
vacation agreement shall be regarded 
as in lieu of vacation if: 

(1) The payment is made at the end of 
the vacation year to an employee who 
did not take his vacation during such 
year; or 

(2) The payment is made after the 
employee’s death, or after he ceased 
service for the purpose of receiving an 
annuity, and the payment is credited 
to the employee’s last day of service; 
or 

(3) It is otherwise established that 
the parties intended the payment to be 
in lieu of vacation, without reference 
to any particular period. 

[Board Order 59–73, 24, 2487, Mar. 31, 1959, as 
amended at 65 FR 14460, Mar. 17, 2000] 

§ 322.6 Pay for time lost. 
(a) Definition. The term ‘‘pay for time 

lost’’ means any payment made to an 
employee with respect to an identifi-
able period of time during which the 
employee was absent from the active 
service of the person or company mak-
ing the payment, including absence on 
account of personal injury. The entire 
amount paid to an employee who was 
absent on account of personal injury is 
pay for time lost if such amount in-
cludes pay for time lost, unless at the 
time of payment the parties, by agree-
ment, specify a different amount as the 
amount of the pay for time lost and the 
period of time covered by such pay. 
The amount allocated to time lost is 
remuneration for every day in the pe-
riod of time lost. The amount of a pay-
ment for personal injury that is appor-
tioned to factors other than time lost 
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