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is based only on the evidence or infor-
mation presented or reviewed at the 
conference; 

(2) Ascertains the role and identity of 
everyone present; 

(3) Indicates whether or not the indi-
vidual reviewed the claims file; 

(4) Explains the provisions of law and 
regulations applicable to the issue; 

(5) Briefly summarizes the evidence 
already in file which will be consid-
ered; 

(6) Ascertains from the individual 
whether the information presented is 
correct and whether he/she fully under-
stands it; 

(7) Allows the individual and the in-
dividual’s representative, if any, to 
present the individual’s case; 

(8) Secures updated financial infor-
mation and verification, if necessary; 

(9) Allows each witness to present in-
formation and allows the individual 
and the individual’s representative to 
question each witness; 

(10) Ascertains whether there is any 
further evidence to be presented; 

(11) Reminds the individual of any 
evidence promised by the individual 
which has not been presented; 

(12) Lets the individual and the indi-
vidual’s representative, if any, present 
any proposed summary or closing 
statement; 

(13) Explains that a decision will be 
made and the individual will be noti-
fied in writing; and 

(14) Explains repayment options and 
further appeal rights in the event the 
decision is adverse to the individual. 

(g) SSA issues a written decision to 
the individual (and his/her representa-
tive, if any) specifying the findings of 
fact and conclusions in support of the 
decision to approve or deny waiver and 
advising of the individual’s right to ap-
peal the decision. If waiver is denied, 
adjustment or recovery of the overpay-
ment begins even if the individual ap-
peals. 

(h) If it appears that the waiver can-
not be approved, and the individual de-
clines a personal conference or fails to 
appear for a second scheduled personal 
conference, a decision regarding the 
waiver will be made based on the writ-
ten evidence of record. Reconsideration 

is then the next step in the appeals 
process (but see § 404.930(a)(7)). 

[61 FR 56131, Oct. 31, 1996, as amended at 73 
FR 1973, Jan. 11, 2008] 

§ 404.507 Fault. 
Fault as used in without fault (see 

§ 404.506 and 42 CFR 405.355) applies only 
to the individual. Although the Admin-
istration may have been at fault in 
making the overpayment, that fact 
does not relieve the overpaid individual 
or any other individual from whom the 
Administration seeks to recover the 
overpayment from liability for repay-
ment if such individual is not without 
fault. In determining whether an indi-
vidual is at fault, the Social Security 
Administration will consider all perti-
nent circumstances, including the indi-
vidual’s age and intelligence, and any 
physical, mental, educational, or lin-
guistic limitations (including any lack 
of facility with the English language) 
the individual has. What constitutes 
fault (except for deduction overpay-
ments—see § 404.510) on the part of the 
overpaid individual or on the part of 
any other individual from whom the 
Administration seeks to recover the 
overpayment depends upon whether the 
facts show that the incorrect payment 
to the individual or to a provider of 
services or other person, or an incor-
rect payment made under section 
1814(e) of the Act, resulted from: 

(a) An incorrect statement made by 
the individual which he knew or should 
have known to be incorrect; or 

(b) Failure to furnish information 
which he knew or should have known 
to be material; or 

(c) With respect to the overpaid indi-
vidual only, acceptance of a payment 
which he either knew or could have 
been expected to know was incorrect. 

[34 FR 14888, Sept. 27, 1969; 34 FR 15646, Oct. 
9, 1969, as amended at 44 FR 34942, June 18, 
1979; 59 FR 1634, Jan. 12, 1994] 

§ 404.508 Defeat the purpose of Title II. 
(a) General. Defeat the purpose of title 

II, for purposes of this subpart, means 
defeat the purpose of benefits under 
this title, i.e., to deprive a person of in-
come required for ordinary and nec-
essary living expenses. This depends 
upon whether the person has an income 
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