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we determine whether you were with-
out fault, we consider all the pertinent 
circumstances relating to the overpay-
ment. We consider your understanding 
of your obligation to give us informa-
tion affecting your payments, your 
agreement to report events, your 
knowledge of the occurrence of events 
that should have been reported, the ef-
forts you made to comply with the re-
porting requirements, the opportuni-
ties you had to comply with the report-
ing requirements, your ability to com-
ply with the reporting requirements 
(e.g., your age, comprehension, mem-
ory, physical and mental condition), 
and your understanding of the obliga-
tion to return payments that were not 
due. In determining whether you are 
without fault based on these factors, 
we will take into account any physical, 
mental, educational, or language limi-
tations (including any lack of facility 
with the English language) you may 
have. We will determine that you were 
at fault if, after considering all of the 
circumstances, we find that the over-
payment resulted from one of the fol-
lowing: 

(1) Your failure to furnish informa-
tion which you knew or should have 
known was material; 

(2) An incorrect statement you made 
which you knew or should have known 
was incorrect (this includes furnishing 
your opinion or conclusion when you 
were asked for facts), or 

(3) You did not return a payment, 
which you knew, or could have been ex-
pected to know, was incorrect. 

§ 408.913 When would overpayment re-
covery defeat the purpose of the 
title VIII program? 

We will waive recovery of an over-
payment when you are without fault 
(as defined in § 408.912) and recovery of 
the overpayment would defeat the pur-
pose of the title VIII program. Recov-
ery of an overpayment would defeat 
the purpose of the title VIII program to 
the extent that our recovery action 
would deprive you of income and re-
sources you need to meet your ordi-
nary and necessary living expenses as 
described in § 404.508(a) of this chapter. 

§ 408.914 When would overpayment re-
covery be against equity and good 
conscience? 

We will waive recovery of an over-
payment when you are without fault 
(as defined in § 408.912) and recovery 
would be against equity and good con-
science. Recovery would be against eq-
uity and good conscience if you 
changed your position for the worse or 
gave up a valuable right in reliance on 
our notice that payment would be 
made or because of the incorrect pay-
ment itself. Example: Upon our notice 
that you are eligible for SVB pay-
ments, you signed a lease on an apart-
ment renting for $15 a month more 
than the one you previously occupied. 
You were subsequently found ineligible 
for SVB and no benefits are payable. In 
this case, recovery of the overpayment 
would be considered ‘‘against equity 
and good conscience.’’ 

NOTICES 

§ 408.918 What notices will you receive 
if you are overpaid or underpaid? 

(a) Notice of overpayment or under-
payment determination. Whenever we de-
termine that you were overpaid or un-
derpaid for a given period, as defined in 
§ 408.903, we will send you a written no-
tice of the correct and incorrect 
amounts you received for each month 
in the period, even if part or all of the 
underpayment must be withheld in ac-
cordance with § 408.905. The notice of 
overpayment will advise you about re-
covery of the overpayment, as ex-
plained in §§ 408.920–408.923, and your 
rights to appeal the determination and 
to request waiver of recovery of the 
overpayment under the provisions of 
§ 408.910. 

(b) Notice of waiver determination. 
Written notice of an initial determina-
tion regarding waiver of recovery will 
be mailed to you in accordance with 
§ 408.1005 unless you were not given no-
tice of the overpayment in accordance 
with paragraph (a) of this section. 

REFUND OF OVERPAYMENTS 

§ 408.920 When will we seek refund of 
an SVB overpayment? 

We will seek refund of an SVB over-
payment in every case in which we 
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have not waived recovery. An overpay-
ment may be refunded by you or by 
anyone on your behalf. If you are re-
ceiving SVB currently and you have 
not refunded the overpayment, adjust-
ment as set forth in § 408.922 will be 
proposed. If you die before we recover 
the full overpayment, we will seek re-
fund of the balance from your estate. 

ADJUSTMENT OF SVB 

§ 408.922 When will we adjust your 
SVB payments to recover an over-
payment? 

If you do not refund your overpay-
ment to us, and waiver of recovery is 
not applicable, we will adjust any SVB 
payments due you to recover the over-
payment. Adjustment will generally be 
accomplished by withholding each 
month the amount set forth in § 408.923 
from the benefit payable to you. 

§ 408.923 Is there a limit on the 
amount we will withhold from your 
SVB payments to recover an over-
payment? 

(a) Amount of the withholding limit. 
Except as provided in paragraphs (b) 
and (c) of this section, the amount we 
will withhold from your monthly SVB 
payment to recover an overpayment is 
limited to the lesser of (1) the amount 
of your Federal SVB payment or (2) an 
amount equal to 10 percent of the max-
imum SVB monthly payment amount 
as defined in § 408.505(a). 

(b) Your right to request a different rate 
of withholding. When we notify you of 
the rate we propose to withhold from 
your monthly SVB payment, we will 
give you the opportunity to request a 
higher or lower rate of withholding 
than that proposed. If you request a 
rate of withholding that is lower than 
the one established under paragraph (a) 
of this section, we will set a rate that 
is appropriate to your financial condi-
tion after we evaluate all the pertinent 
facts. An appropriate rate is one that 
will not deprive you of income required 
for ordinary and necessary living ex-
penses. We will evaluate your income, 
resources, and expenses as described in 
§ 404.508 of this chapter. 

(c) Fraud, misrepresentation or conceal-
ment of material information. If we deter-
mine that there was fraud, willful mis-
representation, or concealment of ma-

terial information by you in connec-
tion with the overpayment, the limits 
in paragraph (a)(2) of this section do 
not apply and we will not lower the 
rate of withholding under paragraph (b) 
of this section. Concealment of mate-
rial information means an intentional, 
knowing, and purposeful delay in mak-
ing or in failing to make a report that 
will affect your SVB payment amount 
and/or eligibility. It does not include a 
mere omission on your part; it is an af-
firmative act to conceal. 

ADJUSTMENT OF TITLE II BENEFITS 

§ 408.930 Are title II and title XVI ben-
efits subject to adjustment to re-
cover title VIII overpayments? 

(a) Definitions—(1) Cross-program re-
covery. Cross-program recovery is the 
process that we will use to collect title 
VIII overpayments from benefits pay-
able to you under title II or title XVI 
of the Social Security Act. 

(2) Benefits payable. For purposes of 
this section, benefits payable means 
the amount of title II or title XVI ben-
efits you actually would receive. For 
title II benefits, it includes your 
monthly benefit and your past-due ben-
efits after any reductions or deductions 
listed in § 404.401(a) and (b) of this chap-
ter. For title XVI benefits, it includes 
your monthly benefit and your past- 
due benefits as described in § 416.420 of 
this chapter. 

(b) When may we collect title VIII over-
payments using cross-program recovery? 
We may use cross-program recovery to 
collect a title VIII overpayment you 
owe when benefits are payable to you 
under title II, title XVI, or both. 

[70 FR 15, Jan. 3, 2004] 

§ 408.931 How much will we withhold 
from your title II and title XVI ben-
efits to recover a title VIII overpay-
ment? 

(a) If past-due benefits are payable to 
you, we will withhold the lesser of the 
entire overpayment balance or the en-
tire amount of past-due benefits. 

(b)(1) We will collect the overpay-
ment from current monthly benefits 
due in a month under title II and title 
XVI by withholding the lesser of the 
amount of the entire overpayment bal-
ance or: 
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