
1288 

20 CFR Ch. III (4–1–14 Edition) § 438.405 

failure occurring before that date. An 
administrative action begins with re-
spect to a failure when an inves-
tigating official determines in writing 
to begin an investigation of an allega-
tion of such failure. 

(d) In determining whether to impose 
a civil penalty, and the amount of any 
such penalty, by reason of a violation 
by any person, SSA will consider the 
nature, circumstances, extent, and 
gravity of the violation, the effect on 
the ability of the person to continue in 
business, any prior violations by the 
person, the degree of culpability of the 
person, the ability of the person to pay 
the penalty, and any other matters 
that may be appropriate. 

(e) First offenders under paragraphs 
(a) or (b) of this section are subject to 
a civil penalty of $10,000, absent aggra-
vating circumstances. Second and sub-
sequent offenses by persons are subject 
to an appropriate civil penalty between 
$10,000 and $100,000, as determined by 
the Commissioner or his or her des-
ignee. 

(f) Imposition of a civil penalty under 
this section does not prevent the 
United States from seeking any other 
remedy that may apply to the same 
conduct that is the basis for the impo-
sition of the civil penalty. 

§ 438.405 Penalty procedures. 
We will impose and collect civil pen-

alties pursuant to the provisions of the 
Program Fraud and Civil Remedies 
Act, 31 U.S.C. sections 3803 (except sub-
section (c)), 3804, 3805, 3806, 3807, 3808, 
and 3812, to the extent these provisions 
are not inconsistent with the require-
ments in this part. 

§ 438.410 Enforcement. 
The Commissioner of Social Security 

will take any actions necessary to en-
sure that the provisions in this part are 
vigorously implemented and enforced. 

Subpart E—Exemptions 
§ 438.500 Secretary of Defense. 

(a) The Secretary of Defense may ex-
empt, on a case-by-case basis, a cov-
ered Federal action from the prohibi-
tion whenever the Secretary deter-
mines, in writing, that such an exemp-
tion is in the national interest. The 

Secretary shall transmit a copy of each 
such written exemption to Congress 
immediately after making such a de-
termination. 

(b) The Department of Defense may 
issue supplemental regulations to im-
plement paragraph (a) of this section. 

Subpart F—Agency Reports 
§ 438.600 Semi-annual compilation. 

(a) The Commissioner of Social Secu-
rity will collect and compile the disclo-
sure reports (see appendix B to this 
part) and, on May 31 and November 30 
of each year, submit to the Secretary 
of the Senate and the Clerk of the 
House of Representatives a report con-
taining a compilation of the informa-
tion contained in the disclosure reports 
received during the 6-month period 
ending on March 31 or September 30, 
respectively, of that year. 

(b) The report, including the com-
pilation, will be available for public in-
spection 30 days after receipt of the re-
port by the Secretary and the Clerk. 

(c) Information that involves intel-
ligence matters will be reported only 
to the Select Committee on Intel-
ligence of the Senate, the Permanent 
Select Committee on Intelligence of 
the House of Representatives and the 
Committee on Appropriations of the 
Senate and the House of Representa-
tives in accordance with procedures 
agreed to by such committees. Such in-
formation will not be available for pub-
lic inspection. 

(d) Information that is classified 
under Executive Order 12356 or any suc-
cessor order will be reported only to 
the Committee on Foreign Relations of 
the Senate and the Committee on For-
eign Affairs of the House of Represent-
atives (whichever such committees 
have jurisdiction of matters involving 
such information) and to the Commit-
tees on Appropriations of the Senate 
and the House of Representatives in ac-
cordance with procedures agreed to by 
such committees. Such information 
will not be available for public inspec-
tion. 

(e) The first semi-annual compilation 
was submitted on May 31, 1990, and con-
tains a compilation of the disclosure 
reports received from December 23, 1989 
to March 31, 1990. 
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(f) Major agencies designated by the 
Office of Management and Budget 
(OMB) were required to provide ma-
chine-readable compilations to the 
Secretary of the Senate and the Clerk 
of the House of Representatives by May 
31, 1991. OMB provided detailed speci-
fications in a memorandum to these 
agencies. 

(g) SSA will keep the originals of all 
disclosure reports in our official files. 

§ 438.605 Inspector General report. 
(a) The Inspector General of Social 

Security, or other official as specified 
in paragraph (b) of this section, will 
prepare and submit to Congress each 
year an evaluation of SSA compliance 
with, and the effectiveness of, the re-
quirements in this part. The evaluation 
may include any recommended changes 
that may be necessary to strengthen or 
improve the requirements. 

(b) The annual report will be sub-
mitted at the same time we submit our 
annual budget justification to Con-
gress. 

(c) The annual report will include the 
following: All alleged violations cov-
ered by the report, the actions taken 
by the Commissioner in the year cov-
ered by the report with respect to 
those alleged violations and alleged 
violations in previous years, and the 
amounts of civil penalties imposed by 
SSA in the year covered by the report. 

APPENDIX A TO PART 438— 
CERTIFICATION REGARDING LOBBYING 

CERTIFICATION FOR CONTRACTS, GRANTS, 
LOANS, AND COOPERATIVE AGREEMENTS 

The undersigned certifies, to the best of his 
or her knowledge and belief, that: 

(1) No Federal appropriated funds have 
been paid or will be paid, by or on behalf of 
the undersigned, to any person for influ-
encing or attempting to influence an officer 
or employee of an agency, a Member of Con-
gress, an officer or employee of Congress, or 
an employee of a Member of Congress in con-
nection with the awarding of any Federal 
contract, the making of any Federal grant, 
the making of any Federal loan, the entering 

into of any cooperative agreement, and the 
extension, continuation, renewal, amend-
ment, or modification of any Federal con-
tract, grant, loan, or cooperative agreement. 

(2) If any funds other than Federal appro-
priated funds have been paid or will be paid 
to any person for influencing or attempting 
to influence an officer or employee of any 
agency, a Member of Congress, an officer or 
employee of Congress, or an employee of a 
Member of Congress in connection with this 
Federal contract, grant, loan, or cooperative 
agreement, the undersigned shall complete 
and submit Standard Form—LLL, ‘‘Disclo-
sure Form to Report Lobbying,’’ in accord-
ance with its instructions. 

(3) The undersigned shall require that the 
language of this certification be included in 
the award documents for all subawards at all 
tiers (including subcontracts, subgrants, and 
contracts under grants, loans, and coopera-
tive agreements) and that all subrecipients 
shall certify and disclose accordingly. 

This certification is a material representa-
tion of fact upon which reliance was placed 
when this transaction was made or entered 
into. Submission of this certification is a 
prerequisite for making or entering into this 
transaction imposed by section 1352, title 31, 
U.S. Code. Any person who fails to file the 
required certification shall be subject to a 
civil penalty of not less than $10,000 and not 
more than $100,000 for each such failure. 

STATEMENT FOR LOAN GUARANTEES AND LOAN 
INSURANCE 

The undersigned states, to the best of his 
or her knowledge and belief, that: 

If any funds have been paid or will be paid 
to any person for influencing or attempting 
to influence an officer or employee of any 
agency, a Member of Congress, an officer or 
employee of Congress, or an employee of a 
Member of Congress in connection with this 
commitment providing for the United States 
to insure or guarantee a loan, the under-
signed shall complete and submit Standard 
Form—LLL, ‘‘Disclosure Form to Report 
Lobbying,’’ in accordance with its instruc-
tions. 

Submission of this statement is a pre-
requisite for making or entering into this 
transaction imposed by section 1352, title 31, 
U.S. Code. Any person who fails to file the 
required statement shall be subject to a civil 
penalty of not less than $10,000 and not more 
than $100,000 for each such failure. 
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