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(4)(i) If any determination, redeter-
mination, or decision, referred to in 
paragraph (c)(2) or paragraph (c)(3) of 
this section, is treated as a precedent 
for any future application for TAA, the 
Secretary will decide whether the 
Agreement with the State entered into 
under the Act and this part 617 shall be 
terminated and § 617.59(f) applied. 

(ii) In the case of any determination, 
redetermination, or decision that is 
not legally warranted under the Act or 
this part 617, including any determina-
tion, redetermination, or decision re-
ferred to in paragraph (c)(2) or para-
graph (c)(3) of this section, the Sec-
retary will decide whether the State 
shall be required to restore the funds of 
the United States for any sums paid 
under such a determination, redeter-
mination, or decision, and whether, in 
the absence of such restoration, the 
Agreement with the State shall be ter-
minated and § 617.59(f) applied and 
whether other action shall be taken to 
recover such sums for the United 
States. 

(5) A State agency may request re-
consideration of a notice issued pursu-
ant to paragraph (c)(2) or paragraph 
(c)(3) of this section, and shall be given 
an opportunity to present views and ar-
guments if desired. Such request shall 
be made to the Secretary and may in-
clude views and arguments on the mat-
ters to be decided by the Secretary 
under paragraph (c)(4) of this section. 

(6) Concurrence of the Department in 
a determination, redetermination, or 
decision shall not be presumed from 
the absence of a notice issued pursuant 
to this section. 

(Approved by the Office of Management and 
Budget under control number 1205–0222) 

§ 617.53 Subpoenas. 
A State agency may issue subpoenas 

for attendance of witnesses and produc-
tion of records on the same terms and 
conditions as under the State law. 
Compliance may be enforced on the 
same terms and conditions as under 
the State law, or, if a State court de-
clines to enforce a subpoena issued 
under this section, the State agency 
may petition for an order requiring 
compliance with such subpoena to the 
United States District Court within 
the jurisdiction of which the relevant 

proceeding under this part 617 is con-
ducted. 

§ 617.54 State agency rulemaking. 

A State agency may establish supple-
mental procedures not inconsistent 
with the Act or this part 617 or proce-
dures prescribed by the Department to 
further effective administration of this 
part 617. The exact text of such supple-
mental procedure or procedures, cer-
tified as accurate by a responsible offi-
cial, employee, or counsel of the State 
agency, shall be submitted to the De-
partment, on a form supplied by the 
Department. No supplemental proce-
dure shall be effective unless and until 
approved by the Department. Approval 
may be granted on a temporary basis, 
not to exceed 90 days, in cases of ad-
ministrative necessity. On reasonable 
notice to a State agency, approval of a 
supplemental procedure may be with-
drawn at any time. If public notice and 
opportunity for hearing would be re-
quired under a State law for adoption 
of a similar or analogous procedure in-
volving UI, such public notice and op-
portunity for hearing shall be afforded 
by the State agency as to the supple-
mental procedure. 

(Approved by the Office of Management and 
Budget under control number 1205–0222) 

§ 617.55 Overpayments; penalties for 
fraud. 

(a) Determination and repayment. (1) If 
a State agency or a court of competent 
jurisdiction determines that any per-
son or individual has received any pay-
ment under this part 617 to which the 
person or individual was not entitled, 
including a payment referred to in 
paragraph (b) or paragraph (c) of this 
section, such person or individual shall 
be liable to repay such amount to the 
State agency, and the State agency 
shall recover any such overpayment in 
accordance with the provisions of this 
part 617; except that the State agency 
may waive the recovery of any such 
overpayment if the State agency deter-
mines, in accordance with the guide-
lines prescribed in paragraph (a)(2) of 
this section, that: 

(i) The payment was made without 
fault on the part of such person or indi-
vidual; and 
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(ii) Requiring such repayment would 
be contrary to equity and good con-
science. 

(2)(i)(A) In determining whether fault 
exists for purposes of paragraph 
(a)(1)(i) of this section, the following 
factors shall be considered: 

(1) Whether a material statement or 
representation was made by the person 
or individual in connection with the 
application for TAA that resulted in 
the overpayment, and whether the per-
son or individual knew or should have 
known that the statement or represen-
tation was inaccurate. 

(2) Whether the person or individual 
failed or caused another to fail to dis-
close a material fact, in connection 
with an application for TAA that re-
sulted in the overpayment, and wheth-
er the person or individual knew or 
should have known that the fact was 
material. 

(3) Whether the person or individual 
knew or could have been expected to 
know, that the person or individual 
was not entitled to the TAA payment. 

(4) Whether, for any other reason, the 
overpayment resulted directly or indi-
rectly, and partially or totally, from 
any act or omission of the person or in-
dividual or of which the person or indi-
vidual had knowledge, and which was 
erroneous or inaccurate or otherwise 
wrong. 

(5) Whether there has been a deter-
mination of fraud under paragraph (b) 
of this section or section 243 of the Act. 

(B) An affirmative finding on any one 
of the factors in paragraphs (a)(2)(i)(A) 
of this section precludes waiver of 
overpayment recovery. 

(ii)(A) In determining whether equity 
and good conscience exists for purposes 
of paragraph (a)(1)(ii) of this section, 
the following factors shall be consid-
ered: 

(1) Whether the overpayment was the 
result of a decision on appeal, whether 
the State agency had given notice to 
the person or individual that the case 
has been appealed and that the person 
or individual may be required to repay 
the overpayment in the event of a re-
versal on appeal, and whether recovery 
of the overpayment will not cause ex-
traordinary and lasting financial hard-
ship to the person or individual. 

(2) Whether recovery of the overpay-
ment will not cause extraordinary fi-
nancial hardship to the person or indi-
vidual, and there has been no affirma-
tive finding under paragraph 
(a)(2)(ii)(A) of this section with respect 
to such person or individual and such 
overpayment. 

(B) An affirmative finding on either 
of the foregoing factors in paragraphs 
(a)(2)(ii)(A) of this section precludes 
waiver of overpayment recovery. 

(C)(1) For the purpose of paragraph 
(a)(2)(ii) of this section, an extraor-
dinary financial hardship shall exist if 
recovery of the overpayment would re-
sult directly in the person’s or individ-
ual’s loss of or inability to obtain mini-
mal necessities of food, medicine, and 
shelter for a substantial period of time; 
and an extraordinary and lasting finan-
cial hardship shall be extraordinary as 
described above and may be expected 
to endure for the foreseeable future. 

(2) In applying this test in the case of 
attempted recovery by repayment, a 
substantial period of time shall be 30 
days, and the foreseeable future shall 
be at least three months. In applying 
this test in the case of proposed 
recoupment from other benefits, a sub-
stantial period of time and the foresee-
able future shall be the longest poten-
tial period of benefit entitlement as 
seen at the time of the request for a 
waiver determination. In making these 
determinations, the State agency shall 
take into account all potential income 
of the person or individual and the per-
son’s or individual’s firm, organization, 
or family and all cash resources avail-
able or potentially available to the per-
son or individual and the person’s or 
individual’s firm, organization, or fam-
ily in the time period being considered. 

(3) Determinations granting or deny-
ing waivers of overpayments shall be 
made only on request for a waiver de-
termination. Such request shall be 
made on a form which shall be fur-
nished to the person or individual by 
the State agency. Notices of deter-
mination of overpayments shall in-
clude an accurate description of the 
waiver provisions of paragraph (a) of 
this section, if the State agency has 
elected to allow waivers of TAA over-
payments. 
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(4) Each State shall have the option 
to establish a policy as to whether the 
waiver provisions of this section shall 
be applied to TAA overpayments. A 
State’s decision on its policy shall not 
be controlled by whether it waives UI 
overpayments, but the State’s decision 
shall be published for the information 
of the public and the Department. 

(5)(i) Unless an overpayment is other-
wise recovered, or is waived under 
paragraph (a) of this section, the State 
agency shall recover the overpayment 
by deduction from any sums payable to 
such person or individual under: 

(A) This part 617; 
(B) Any Federal unemployment com-

pensation law administered by the 
State agency; or 

(C) Any other Federal law adminis-
tered by the State agency which pro-
vides for the payment of unemploy-
ment assistance or an allowance with 
respect to unemployment. 

(ii) In addition, a State agency may 
recover the overpayment from unem-
ployment insurance payable to such 
person or individual under the State 
law. 

(b) Fraud. If a State agency or a 
court of competent jurisdiction finds 
that any person or individual: 

(1) Knowingly has made, or caused 
another to make, a false statement or 
representation of a material fact; or 

(2) Knowingly has failed, or caused 
another to fail, to disclose a material 
fact; and as a result of such false state-
ment or representation, or of such non-
disclosure, such individual has received 
any payment under this part 617 to 
which the person or individual was not 
entitled, such person or individual 
shall, in addition to any other penalty 
provided by law, be ineligible for any 
further payments under this part 617. 

(c) Training, job search and relocation 
allowances. (1) If an individual fails, 
with good cause, to complete training, 
a job search, or a relocation, any pay-
ment or portion of a payment made 
under this part 617 to such individual 
or any person that is not properly and 
necessarily expended in attempting to 
complete such training, job search, or 
relocation, shall constitute an overpay-
ment. 

(2) If an individual fails, without 
good cause, to complete training, a job 

search, or a relocation, any payment 
made under this part 617 to such indi-
vidual or any person shall constitute 
an overpayment. 

(3) Such overpayment shall be recov-
ered or waived as provided in para-
graph (a) of this section. 

(d) Final determination. Except for 
overpayments determined by a court of 
competent jurisdiction, no repayment 
may be required, and no deduction may 
be made, under this section until a de-
termination under paragraph (a) of this 
section by the State agency has been 
made, notice of the determination and 
an opportunity for a fair hearing there-
on has been given to the person or indi-
vidual concerned, and the determina-
tion has become final. 

(e) Deposit. Any amount recovered by 
a State agency under this section shall 
be deposited into the Federal fund or 
account from which payment was 
made. 

(f) Procedural requirements. (1) The 
provisions of paragraphs (c), (e), and (g) 
of § 617.50 shall apply to determinations 
and redeterminations made pursuant 
to this section. 

(2) The provisions of § 617.51 shall 
apply to determinations and redeter-
minations made pursuant to this sec-
tion. 

(g) Fraud detection and prevention. 
State procedures for the detection and 
prevention of fraudulent overpayments 
of TAA shall be, as a minimum, com-
mensurate with the procedures adopted 
by the State with respect to State un-
employment compensation and con-
sistent with the Secretary’s ‘‘Standard 
for Fraud and Overpayment Detec-
tion,’’ Employment Security Manual, 
Part V, sections 7510–7515 (Appendix C 
of this part). 

(h) Debts due the United States or Oth-
ers. (1) Notwithstanding any provision 
of this part 617, TAA payable to a per-
son or an individual under this part 617 
shall be applied by the State agency for 
the recovery by offset of any debt due 
the United States from the person or 
individual. 

(2) TAA shall not be applied or used 
by the State agency in any manner for 
the payment of any debt of any person 
or individual to any State or any other 
entity or person, except that TRA pay-
able to an individual shall be payable 
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to someone other than the individual if 
required by State law and Federal law 
to satisfy the individual’s obligation 
for child support or alimony. 

(i) Definition of person. For purposes 
of this section, a person includes any 
employer or other entity or organiza-
tion as well as the officers and officials 
thereof who may bear individual re-
sponsibility. 

[59 FR 939, Jan. 6, 1994, as amended at 59 FR 
943, Jan. 6, 1994] 

§ 617.56 Inviolate rights to TAA. 
Except as specifically provided in 

this part 617, the rights of individuals 
to TAA shall be protected in the same 
manner and to the same extent as the 
rights of persons to UI are protected 
under the applicable State law. Such 
measures shall include protection of 
applicants for TAA from waiver, re-
lease, assignment, pledge, encum-
brance, levy, execution, attachment, 
and garnishment of their rights to 
TAA, except as provided in § 617.55. In 
the same manner and to the same ex-
tent, individuals shall be protected 
from discrimination and obstruction in 
regard to seeking, applying for, and re-
ceiving any right to TAA. 

§ 617.57 Recordkeeping; disclosure of 
information. 

(a) Recordkeeping. Each State agency 
will make and maintain records per-
taining to the administration of the 
Act as the Secretary requires and will 
make all such records available for in-
spection, examination and audit by 
such Federal officials as the Secretary 
may designate or as may be required 
by law. Such recordkeeping will be ade-
quate to support the reporting of TAA 
activity on reporting form ETA 563 ap-
proved under OMB control number 
1205–0016. 

(b) Disclosure of information. Informa-
tion in records maintained by a State 
agency in administering the Act shall 
be kept confidential, and information 
in such records may be disclosed only 
in the same manner and to the same 
extent as information with respect to 
UI and the entitlement of individuals 
thereto may be disclosed under the ap-
plicable State law. Such information 
shall not, however, be disclosed to an 
employer or any other person except to 

the extent necessary to obtain infor-
mation from the employer or other per-
son for the purposes of this part 617. 
This provision on the confidentiality of 
information maintained in the admin-
istration of the Act shall not apply, 
however, to the Department or for the 
purposes of § 617.55 or paragraph (a) of 
this section, or in the case of informa-
tion, reports and studies required pur-
suant to § 617.61, or where the result 
would be inconsistent with the Free-
dom of Information Act (5 U.S.C. 552), 
the Privacy Act of 1974 (5 U.S.C. 552a), 
or regulations of the Department pro-
mulgated thereunder (see 29 CFR parts 
70 and 70a). 

§ 617.58 Unemployment insurance. 
Unemployment insurance payable to 

an adversely affected worker shall not 
be denied or reduced for any week by 
reason of any right to a payment of 
TAA under the Act and this part 617. 

§ 617.59 Agreements with State agen-
cies. 

(a) Authority. Before performing any 
function or exercising any jurisdiction 
under the Act and this part 617, a State 
or State agency (as defined in 
§ 617.3(ii)) shall execute an Agreement 
with the Secretary meeting the re-
quirements of the Act. 

(b) Execution. An Agreement under 
paragraph (a) of this section shall be 
signed on behalf of a State or State 
agency by an authorized official of the 
State or such State agency, and the 
signature shall be dated. The authority 
of the State or State agency official 
shall be certified by the Attorney Gen-
eral of the State or counsel for the 
State agency, unless the Agreement is 
signed by the Governor of the State. 
An agreement will be executed on be-
half of the United States by the Sec-
retary. 

(c) Public access to Agreements. The 
State agency will make available to 
any individual or organization an accu-
rate copy of the Agreement with the 
Agency for inspection and copying. 
Copies of an Agreement may be fur-
nished on request to any individual or 
organization upon payment of the same 
charges, if any, as apply to the fur-
nishing of copies of other records of the 
State agency. 

VerDate Mar<15>2010 07:34 Jun 18, 2014 Jkt 232068 PO 00000 Frm 00152 Fmt 8010 Sfmt 8010 Y:\SGML\232068.XXX 232068eh
ie

rs
 o

n 
D

S
K

2V
P

T
V

N
1P

R
O

D
 w

ith
 C

F
R


		Superintendent of Documents
	2020-01-30T13:45:33-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




