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the authorized extension would exceed 
9 months for employers whose tem-
porary need is seasonal, peakload, or 
intermittent, or 3 years for employers 
that have a one-time occurrence of 
temporary need, except in extraor-
dinary circumstances. The employer 
may appeal a denial of a request for an 
extension by following the procedures 
in § 655.61. The H–2B employer’s assur-
ances and obligations under the tem-
porary labor certification will continue 
to apply during the extended period of 
employment. The employer must im-
mediately provide to its workers a 
copy of any approved extension. 

[77 FR 10165, Feb. 21, 2012] 

§ 655.61 Administrative review. 

(a) Request for review. Where author-
ized in this subpart, employers may re-
quest an administrative review before 
the BALCA of a determination by the 
CO. In such cases, the request for re-
view: 

(1) Must be sent to the BALCA, with 
a copy simultaneously sent to the CO 
who denied the application, within 10 
business days from the date of deter-
mination; 

(2) Must clearly identify the par-
ticular determination for which review 
is sought; 

(3) Must set forth the particular 
grounds for the request; 

(4) Must include a copy of the CO’s 
determination; and 

(5) May contain only legal argument 
and such evidence as was actually sub-
mitted to the CO before the date the 
CO’s determination was issued. 

(b) Appeal file. Upon the receipt of a 
request for review, the CO will, within 
7 business days, assemble and submit 
the Appeal File using means to ensure 
same day or next day delivery, to the 
BALCA, the employer, and the Asso-
ciate Solicitor for Employment and 
Training Legal Services, Office of the 
Solicitor, U.S. Department of Labor. 

(c) Briefing schedule. Within 7 busi-
ness days of receipt of the Appeal File, 
the counsel for the CO may submit, 
using means to ensure same day or 
next day delivery, a brief in support of 
the CO’s decision. 

(d) Assignment. The Chief ALJ may 
designate a single member or a three 

member panel of the BALCA to con-
sider a particular case. 

(e) Review. The BALCA must review 
the CO’s determination only on the 
basis of the Appeal File, the request for 
review, and any legal briefs submitted 
and must: 

(1) Affirm the CO’s determination; or 
(2) Reverse or modify the CO’s deter-

mination; or 
(3) Remand to the CO for further ac-

tion. 
(f) Decision. The BALCA should no-

tify the employer, the CO, and counsel 
for the CO of its decision within 7 busi-
ness days of the submission of the CO’s 
brief or 10 business days after receipt of 
the Appeal File, whichever is later, 
using means to ensure same day or 
next day delivery. 

[77 FR 10166, Feb. 21, 2012] 

§ 655.62 Withdrawal of an Application 
for Temporary Employment Certifi-
cation. 

Employers may withdraw an Applica-
tion for Temporary Employment Certifi-
cation after it has been accepted and 
before it is adjudicated. The employer 
must request such withdrawal in writ-
ing. 

[77 FR 10166, Feb. 21, 2012] 

§ 655.63 Public disclosure. 
The Department will maintain an 

electronic file accessible to the public 
with information on all employers ap-
plying for temporary nonagricultural 
labor certifications. The database will 
include such information as the num-
ber of workers requested, the date 
filed, the date decided, and the final 
disposition. 

[77 FR 10166, Feb. 21, 2012] 

§§ 655.66–655.69 [Reserved] 

INTEGRITY MEASURES 

§ 655.70 Audits. 
The CO may conduct audits of adju-

dicated temporary labor certification 
applications. 

(a) Discretion. The CO has the sole 
discretion to choose the applications 
selected for audit. 

(b) Audit letter. Where an application 
is selected for audit, the CO will send 
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an audit letter to the employer and a 
copy, if appropriate, to the employer’s 
attorney or agent. The audit letter 
will: 

(1) Specify the documentation that 
must be submitted by the employer; 

(2) Specify a date, no more than 30 
calendar days from the date the audit 
letter is issued, by which the required 
documentation must be sent to the CO; 
and 

(3) Advise that failure to fully com-
ply with the audit process may result: 

(i) In the requirement that the em-
ployer undergo the assisted recruit-
ment procedures in § 655.71 in future fil-
ings of H–2B temporary labor certifi-
cation applications for a period of up to 
2 years, or 

(ii) In a revocation of the certifi-
cation and/or debarment from the H–2B 
program and any other foreign labor 
certification program administered by 
the Department. 

(c) Supplemental information request. 
During the course of the audit exam-
ination, the CO may request supple-
mental information and/or documenta-
tion from the employer in order to 
complete the audit. If circumstances 
warrant, the CO can issue one or more 
requests for supplemental information. 

(d) Potential referrals. In addition to 
measures in this subpart, the CO may 
decide to provide the audit findings and 
underlying documentation to DHS, 
WHD, or other appropriate enforce-
ment agencies. The CO may refer any 
findings that an employer discouraged 
a qualified U.S. worker from applying, 
or failed to hire, discharged, or other-
wise discriminated against a qualified 
U.S. worker, to the Department of Jus-
tice, Civil Rights Division, Office of 
Special Counsel for Unfair Immigra-
tion Related Employment Practices. 

[77 FR 10166, Feb. 21, 2012] 

§ 655.71 CO-ordered assisted recruit-
ment. 

(a) Requirement of assisted recruitment. 
If, as a result of audit or otherwise, the 
CO determines that a violation has oc-
curred that does not warrant debar-
ment, the CO may require the em-
ployer to engage in assisted recruit-
ment for a defined period of time for 
any future Application for Temporary 
Employment Certification. 

(b) Notification of assisted recruitment. 
The CO will notify the employer (and 
its attorney or agent, if applicable) in 
writing of the assisted recruitment 
that will be required of the employer 
for a period of up to 2 years from the 
date the notice is issued. The notifica-
tion will state the reasons for the im-
position of the additional require-
ments, state that the employer’s agree-
ment to accept the conditions will con-
stitute their inclusion as bona fide con-
ditions and terms of a temporary labor 
certification, and offer the employer an 
opportunity to request an administra-
tive review. If administrative review is 
requested, the procedures in § 655.61 
apply. 

(c) Assisted recruitment. The assisted 
recruitment process will be in addition 
to any recruitment required of the em-
ployer by §§ 655.41 through 655.47 and 
may consist of, but is not limited to, 
one or more of the following: 

(1) Requiring the employer to submit 
a draft advertisement to the CO for re-
view and approval at the time of filing 
the Application for Temporary Employ-
ment Certification; 

(2) Designating the sources where the 
employer must recruit for U.S. work-
ers, including newspapers and other 
publications, and directing the em-
ployer to place the advertisement(s) in 
such sources; 

(3) Extending the length of the place-
ment of the advertisement and/or job 
order; 

(4) Requiring the employer to notify 
the CO and the SWA in writing when 
the advertisement(s) are placed; 

(5) Requiring an employer to perform 
any additional assisted recruitment di-
rected by the CO; 

(6) Requiring the employer to provide 
proof of the publication of all adver-
tisements as directed by the CO, in ad-
dition to providing a copy of the job 
order; 

(7) Requiring the employer to provide 
proof of all SWA referrals made in re-
sponse to the job order; 

(8) Requiring the employer to submit 
any proof of contact with all referrals 
and past U.S. workers; and/or 

(9) Requiring the employer to provide 
any additional documentation 
verifying it conducted the assisted re-
cruitment as directed by the CO. 
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