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§725.307

§725.307 Cancellation of a request for
withdrawal.

At any time prior to approval, a re-
quest for withdrawal may be canceled
by a written request of the claimant or
a person authorized to act on the
claimant’s behalf or on behalf of the
claimant’s estate.

§725.308 Time limits for filing claims.

(a) A claim for benefits filed under
this part by, or on behalf of, a miner
shall be filed within three years after a
medical determination of total dis-
ability due to pneumoconiosis which
has been communicated to the miner
or a person responsible for the care of
the miner, or within three years after
the date of enactment of the Black
Lung Benefits Reform Act of 1977,
whichever is later. There is no time
limit on the filing of a claim by the
survivor of a miner.

(b) A miner who is receiving benefits
under part B of title IV of the Act and
who is notified by HEW of the right to
seek medical benefits may file a claim
for medical benefits under part C of
title IV of the Act and this part. The
Secretary of Health, Education, and
Welfare is required to notify each
miner receiving benefits under part B
of this right. Notwithstanding the pro-
visions of paragraph (a) of this section,
a miner notified of his or her rights
under this paragraph may file a claim
under this part on or before December
31, 1980. Any claim filed after that date
shall be untimely unless the time for
filing has been enlarged for good cause
shown.

(c) There shall be a rebuttable pre-
sumption that every claim for benefits
is timely filed. However, except as pro-
vided in paragraph (b) of this section,
the time limits in this section are man-
datory and may not be waived or tolled
except upon a showing of extraordinary
circumstances.

§725.309 Additional claims; effect of
prior denial of benefits.

(a) If a claimant files a claim under
this part while another claim filed by
the claimant under this part is still
pending, the later claim must be
merged with the earlier claim for all
purposes. For purposes of this section,
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a claim must be considered pending if
it has not yet been finally denied.

(b) If a claimant files a claim under
this part within one year after the ef-
fective date of a final order denying a
claim previously filed by the claimant
under this part (see §725.502(a)(2)), the
later claim must be considered a re-
quest for modification of the prior de-
nial and will be processed and adju-
dicated under §725.310.

(c) If a claimant files a claim under
this part more than one year after the
effective date of a final order denying a
claim previously filed by the claimant
under this part (see §725.502(a)(2)), the
later claim must be considered a subse-
quent claim for benefits. A subsequent
claim will be processed and adjudicated
in accordance with the provisions of
subparts E and F of this part. Except as
provided in paragraph (1) below, a sub-
sequent claim must be denied unless
the claimant demonstrates that one of
the applicable conditions of entitle-
ment (see §§725.202(d) (miner), 725.212
(spouse), 725.218 (child), and 725.222
(parent, brother, or sister)) has
changed since the date upon which the
order denying the prior claim became
final. The applicability of this para-
graph may be waived by the operator
or fund, as appropriate. The following
additional rules apply to the adjudica-
tion of a subsequent claim:

(1) The requirement to establish a
change in an applicable condition of
entitlement does not apply to a sur-
vivor’s claim if the requirements of
§§725.212(a)(3)(i1), 725.218(a)(2), or
725.222(a)(b)(ii) are met, and the sur-
vivor’s prior claim was filed—

(i) On or before January 1, 2005, or

(ii) After January 1, 2005 and was fi-
nally denied prior to March 23, 2010.

(2) Any evidence submitted in con-
nection with any prior claim must be
made a part of the record in the subse-
quent claim, provided that it was not
excluded in the adjudication of the
prior claim.

(3) For purposes of this section, the
applicable conditions of entitlement
are limited to those conditions upon
which the prior denial was based. For
example, if the claim was denied solely
on the basis that the individual was
not a miner, the subsequent claim
must be denied unless the individual
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worked as a miner following the prior
denial. Similarly, if the claim was de-
nied because the miner did not meet
one or more of the eligibility criteria
contained in part 718 of this sub-
chapter, the subsequent claim must be
denied unless the miner meets at least
one of the criteria that he or she did
not meet previously.

(4) If the applicable condition(s) of
entitlement relate to the miner’s phys-
ical condition, the subsequent claim
may be approved only if new evidence
submitted in connection with the sub-
sequent claim establishes at least one
applicable condition of entitlement. A
subsequent claim filed by a surviving
spouse, child, parent, brother, or sister
must be denied unless the applicable
conditions of entitlement in such claim
include at least one condition unre-
lated to the miner’s physical condition
at the time of his death.

(5) If the claimant demonstrates a
change in one of the applicable condi-
tions of entitlement, no findings made
in connection with the prior claim, ex-
cept those based on a party’s failure to
contest an issue (see §725.463), will be
binding on any party in the adjudica-
tion of the subsequent claim. However,
any stipulation made by any party in
connection with the prior claim will be
binding on that party in the adjudica-
tion of the subsequent claim.

(6) In any case in which a subsequent
claim is awarded, no benefits may be
paid for any period prior to the date
upon which the order denying the prior
claim became final.

(d) In any case involving more than
one claim filed by the same claimant,
under no circumstances are duplicate
benefits payable for concurrent periods
of eligibility. Any duplicate benefits
paid will be subject to collection or off-
set under subpart H of this part.

[78 FR 59118, Sept. 25, 2013]

§725.310 Modification of awards and
denials.

(a) Upon his or her own initiative, or
upon the request of any party on
grounds of a change in conditions or
because of a mistake in a determina-
tion of fact, the district director may,
at any time before one year from the
date of the last payment of benefits, or
at any time before one year after the

§725.310

denial of a claim, reconsider the terms
of an award or denial of benefits.

(b) Modification proceedings shall be
conducted in accordance with the pro-
visions of this part as appropriate, ex-
cept that the claimant and the oper-
ator, or group of operators or the fund,
as appropriate, shall each be entitled
to submit no more than one additional
chest X-ray interpretation, one addi-
tional pulmonary function test, one ad-
ditional arterial blood gas study, and
one additional medical report in sup-
port of its affirmative case along with
such rebuttal evidence and additional
statements as are authorized by para-
graphs (a)(2)(ii) and (a)(3)(ii) of §725.414.
Modification proceedings shall not be
initiated before an administrative law
judge or the Benefits Review Board.

(c) At the conclusion of modification
proceedings before the district direc-
tor, the district director may issue a
proposed decision and order (§725.418)
or, if appropriate, deny the claim by
reason of abandonment (§725.409). In
any case in which the district director
has initiated modification proceedings
on his own initiative to alter the terms
of an award or denial of benefits issued
by an administrative law judge, the
district director shall, at the conclu-
sion of modification proceedings, for-
ward the claim for a hearing (§725.421).
In any case forwarded for a hearing,
the administrative law judge assigned
to hear such case shall consider wheth-
er any additional evidence submitted
by the parties demonstrates a change
in condition and, regardless of whether
the parties have submitted new evi-
dence, whether the evidence of record
demonstrates a mistake in a deter-
mination of fact.

(d) An order issued following the con-
clusion of modification proceedings
may terminate, continue, reinstate, in-
crease or decrease benefit payments or
award benefits. Such order shall not af-
fect any benefits previously paid, ex-
cept that an order increasing the
amount of benefits payable based on a
finding of a mistake in a determination
of fact may be made effective on the
date from which benefits were deter-
mined payable by the terms of an ear-
lier award. In the case of an award
which is decreased, no payment made
in excess of the decreased rate prior to
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