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of the period, unless it is a Saturday, 
Sunday, or federally-observed holiday, 
see § 725.311 of Part 725 of this sub-
chapter, in which case the time period 
shall include the next business day. 

§ 726.309 Referral to the Office of Ad-
ministrative Law Judges. 

(a) Upon receipt of a timely notice of 
contest filed in accordance with 
§ 726.307, the Director, by the Associate 
Solicitor for Black Lung Benefits or 
the Regional Solicitor for the Region 
in which the violation occurred, may 
file a complaint with the Office of Ad-
ministrative Law Judges. The Director 
may, in the complaint, reduce the total 
penalty amount requested. A copy of 
the notice of initial assessment issued 
by the Director and all notices of con-
test filed in accordance with § 726.307 
shall be attached. A notice of contest 
shall be given the effect of an answer 
to the complaint for purposes of the ad-
ministrative proceeding, subject to any 
amendment that may be permitted 
under this subpart and 29 CFR part 18. 

(b) A copy of the complaint and at-
tachments thereto shall be served by 
counsel for the Director on the person 
who filed the notice of contest. 

(c) The Director, by counsel, may 
withdraw a complaint filed under this 
section at any time prior to the date 
upon which the decision of the Depart-
ment becomes final by filing a motion 
with the Office of Administrative Law 
Judges or the Secretary, as appro-
priate. If the Director makes such a 
motion prior to the date on which an 
administrative law judge renders a de-
cision in accordance § 726.313, the dis-
missal shall be without prejudice to 
further assessment against the oper-
ator for the period in question. 

§ 726.310 Appointment of Administra-
tive Law Judge and notification of 
hearing date. 

Upon receipt from the Director of a 
complaint filed pursuant to § 726.309, 
the Chief Administrative Law Judge 
shall appoint an Administrative Law 
Judge to hear the case. The Adminis-
trative Law Judge shall notify all in-
terested parties of the time and place 
of the hearing. 

§ 726.311 Evidence. 
(a) Except as specifically provided in 

this subpart, and to the extent they do 
not conflict with the provisions of this 
subpart, the Rules of Practice and Pro-
cedure for Administrative Hearings Be-
fore the Office of Administrative Law 
Judges established by the Secretary at 
29 CFR part 18 shall apply to adminis-
trative proceedings under this subpart. 

(b) Notwithstanding 29 CFR 
18.1101(b)(2), subpart B of the Rules of 
Practice and Procedure for Administra-
tive Hearings Before the Office of Ad-
ministrative Law Judges shall apply to 
administrative proceedings under this 
part, except that documents contained 
in Department of Labor files and of-
fered on behalf of the Director shall be 
admissible in proceedings under this 
subpart without regard to their compli-
ance with the Rules of Practice and 
Procedure. 

§ 726.312 Burdens of proof. 
(a) The Director shall bear the bur-

den of proving the existence of a viola-
tion, and the time period for which the 
violation occurred. To prove a viola-
tion, the Director must establish: 

(1) That the person against whom the 
penalty is assessed is an operator, or is 
the president, secretary, or treasurer of 
an operator, if such operator is a cor-
poration. 

(2) That the operator violated section 
423 of the Act and § 726.4. The filing of 
a complaint shall be considered prima 
facie evidence that the Director has 
searched the records maintained by 
OWCP and has determined that the op-
erator was not authorized to self-insure 
its liability under the Act for the time 
period in question, and that no insur-
ance carrier reported coverage of the 
operator for the time period in ques-
tion. 

(b) The Director need not produce 
further evidence in support of his bur-
den of proof with respect to the issues 
set forth in paragraph (a) if no party 
contested them pursuant to 
§ 726.307(b)(3). 

(c) The Director shall bear the bur-
den of proving the size of the operator 
as required by § 726.302, except that if 
the Director has requested the operator 
to supply information with respect to 
its size under § 726.303 and the operator 
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has not fully complied with that re-
quest, it shall be presumed that the op-
erator has more than 100 employees en-
gaged in coal mine employment. The 
person or persons liable for the assess-
ment shall thereafter bear the burden 
of proving the actual number of em-
ployees engaged in coal mine employ-
ment. 

(d) The Director shall bear the bur-
den of proving the operator’s receipt of 
the notification required by § 726.303, 
the operator’s prior notice of the appli-
cability of the Black Lung Benefits Act 
to its operations, and the existence of 
any previous assessment against the 
operator, the operator’s principals, or 
the operator’s officers. 

(e) The person or persons liable for an 
assessment shall bear the burden of 
proving the applicability of the miti-
gating factors listed in § 726.302(d). 

§ 726.313 Decision and order of Admin-
istrative Law Judge. 

(a) The Administrative Law Judge 
shall render a decision on the issues re-
ferred by the Director. 

(b) The decision of the Administra-
tive Law Judge shall be limited to de-
termining, where such issues are prop-
erly before him or her: 

(1) Whether the operator has violated 
section 423 of the Act and § 726.4; 

(2) Whether other persons identified 
by the Director as potentially severally 
liable for the penalty were the presi-
dent, treasurer, or secretary of the cor-
poration during the time period in 
question; and 

(3) The appropriateness of the pen-
alty assessed by the Director in light of 
the factors set forth in § 726.302. The 
Administrative Law Judge shall not 
render determinations on the legality 
of a regulatory provision or the con-
stitutionality of a statutory provision. 

(c) The decision of the Administra-
tive Law Judge shall include a state-
ment of findings and conclusions, with 
reasons and bases therefor, upon each 
material issue presented on the record. 
The decision shall also include an ap-
propriate order which may affirm, re-
verse, or modify, in whole or in part, 
the determination of the Director. 

(d) The Administrative Law Judge 
shall serve copies of the decision on 
each of the parties by certified mail. 

(e) The decision of the Administra-
tive Law Judge shall be deemed to have 
been issued on the date that it is ren-
dered, and shall constitute the final 
order of the Secretary unless there is a 
request for reconsideration by the Ad-
ministrative Law Judge pursuant to 
paragraph (f) of this section or a peti-
tion for review filed pursuant to 
§ 726.314. 

(f) Any party may request that the 
Administrative Law Judge reconsider 
his or her decision by filing a motion 
within 30 days of the date upon which 
the decision of the Administrative Law 
Judge is issued. A timely motion for 
reconsideration shall suspend the run-
ning of the time for any party to file a 
petition for review pursuant to 
§ 726.314. 

(g) Following issuance of the decision 
and order, the Chief Administrative 
Law Judge shall promptly forward the 
complete hearing record to the Direc-
tor. 

§ 726.314 Review by the Secretary. 
(a) The Director or any party ag-

grieved by a decision of the Adminis-
trative Law Judge may petition the 
Secretary for review of the decision by 
filing a petition within 30 days of the 
date on which the decision was issued. 
Any other party may file a cross-peti-
tion for review within 15 days of its re-
ceipt of a petition for review or within 
30 days of the date on which the deci-
sion was issued, whichever is later. 
Copies of any petition or cross-petition 
shall be served on all parties and on 
the Chief Administrative Law Judge. 

(b) A petition filed by one party shall 
not affect the finality of the decision 
with respect to other parties. 

(c) If any party files a timely motion 
for reconsideration, any petition for re-
view, whether filed prior to or subse-
quent to the filing of the timely mo-
tion for reconsideration, shall be dis-
missed without prejudice as premature. 
The 30-day time limit for filing a peti-
tion for review by any party shall com-
mence upon issuance of a decision on 
reconsideration. 

§ 726.315 Contents. 
Any petition or cross-petition for re-

view shall: 
(a) Be dated; 
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