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to which the officer or employee is as-
signed. 

(d) Inquiry into grievances. The Board 
shall conduct a hearing at the request 
of a grievant in any case which in-
volves disciplinary action, or a griev-
ant’s retirement from the Service 
under sections 633 and 634 of the Act, or 
which in the judgment of the Board can 
best be resolved by a hearing or by 
presentation of oral argument. In those 
grievances in which the Board holds no 
hearing, the Board shall offer to each 
party the opportunity to review and to 
supplement, by written submission, the 
record of proceedings prior to its deci-
sion. 

§ 16.12 Hearing. 
(a) Appearances and representation. 

The grievant, a reasonable number of 
representatives of the grievant’s own 
choosing, and a reasonable number of 
agency representatives, are entitled to 
be present at the hearing. The Griev-
ance Board may, after considering the 
views of the parties and any other indi-
viduals connected with the grievance, 
decide that a hearing should be open to 
others. 

(b) Conduct of hearing. (1) Testimony 
at a hearing shall be given by oath or 
affirmation which any Board member 
or person designated by the Board shall 
have authority to administer. 

(2) Each party shall be entitled to ex-
amine and cross-examine witnesses at 
the hearing or by deposition, and to 
serve interrogatories answered by the 
other party unless the Board finds such 
interrogatory irrelevant or immate-
rial. Upon request of the Board, or 
upon a request of the grievant deemed 
relevant and material by the Board, 
and agency shall promptly make avail-
able at the hearing or by deposition 
any witness under its control, super-
vision or responsibility, except that if 
the Board determines that the presence 
of such witness at the hearing is re-
quired for just resolution of the griev-
ance, then the witness shall be made 
available at the hearing, with nec-
essary costs and travel expenses pro-
vided by the agency. 

(3) During any hearings held by the 
Board, any oral or documentary evi-
dence may be received but the Board 
shall exclude any irrelevant, immate-

rial, or unduly repetitious evidence 
normally excluded in hearings con-
ducted under the Administrative Pro-
cedures Act (5 U.S.C. 556). 

(4) A verbatim transcript shall be 
made of any hearing and shall be part 
of the record of proceedings. 

§ 16.13 Decisions. 

(a) Upon completion of the hearing or 
the compilation of such record as the 
Board may find appropriate in the ab-
sence of a hearing, the board shall ex-
peditiously decide the grievance on the 
basis of the record of proceedings. In 
each case the decision of the Board 
shall be in writing, shall include find-
ings of fact, and shall include the rea-
sons for the Board’s decision. 

(b) If the Grievance Board finds that 
the grievance is meritorious, the Board 
shall have the authority within the 
limitations of the authority of the 
head of the agency, to direct the agen-
cy: 

(1) To correct any official personnel 
record relating to the grievant which 
the Board finds to be inaccurate, erro-
neous, or falsely prejudicial; 

(2) To reverse and administrative de-
cision denying the grievant compensa-
tion including related within-class sal-
ary increases pursuant to section 625 of 
the Act or any other perquisite of em-
ployment authorized by law or regula-
tion when the Board finds that such de-
nial was arbitrary, capricious, or con-
trary to law or regulation; 

(3) To retain in service and employee 
whose termination would be in con-
sequence of the matter by which the 
employee is aggrieved; 

(4) To reinstate with back pay, under 
applicable law and regulations, an em-
ployee where it is clearly established 
that the separation or suspension with-
out pay of the employee was unjusti-
fied or unwarranted; 

(5) To order an extension of the time 
of an employee’s eligibility for pro-
motion to a higher class where the em-
ployee suffered career impairment in 
consequence of the matter by which 
the employee is aggrieved; 

(6) To order that an employee be pro-
vided with facilities relating to the 
physical working environment which 
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the employee has been denied arbi-
trarily, capriciously or in violation of 
applicable regulation. 

(c) Such orders of the Board shall be 
final, subject to judicial review as pro-
vided for in section 694 of the Act, ex-
cept that reinstatement of former offi-
cers who have filed grievances under 
§ 16.1(c)(7) shall be presented as Board 
recommendations, the decision on 
which shall be subject to the sole dis-
cretion of the agency head or designee, 
who shall take into account the needs 
of the Service in deciding on such rec-
ommendations, and shall not be sub-
jected to judicial review under section 
694 of the Act. The reason(s) for the 
agency head’s (or designee’s) decision 
will be conveyed in writing to the 
Board and the grievant. 

(d) If the Board finds that the griev-
ance is meritorious and that remedial 
action should be taken that directly re-
lates to promotion or assignment of 
the grievant, or to other remedial ac-
tion, including additional step in-
creases, not provided for in paragraph 
(b) of this section, or if the Board finds 
that the evidence before it warrants 
disciplinary action against any officer 
or employee, it shall make an appro-
priate recommendation to the head of 
the agency, and forward to the head of 
the agency the record of the Board’s 
proceedings, including the transcript of 
the hearing, if any. The head of the 
agency (or designee, who shall not have 
direct responsibility for administrative 
management) shall make a written de-
cision to the parties and to the Board 
on the Board’s recommendation within 
30 days from receipt of the rec-
ommendation. A recommendation of 
the Board may be rejected in part or in 
whole if the action recommended 
would be contrary to law, would ad-
versely affect the foreign policy or se-
curity of the United States, or would 
substantially impair the efficiency of 
the Service. If the decision rejects the 
Board’s recommendation in part or in 
whole, the decision shall state specifi-
cally any and all reasons for such ac-
tion. Pending the decision, there shall 
be no ex parte communications con-
cerning the grievance between the 
agency head, or designee, and any per-
son involved in the grievance pro-
ceeding. 

§ 16.14 Reconsideration of a grievance. 
A grievant whose grievance is found 

not to be meritorious by the Board 
may obtain reconsideration by the 
Board only upon presenting newly dis-
covered or previously unavailable ma-
terial evidence not previously consid-
ered by the Board and then only upon 
approval of the Board. 

§ 16.15 Judicial review. 
Any aggrieved party may obtain judi-

cial review of these regulations, and re-
visions thereto, and final actions of the 
agency head (or designee) or the Griev-
ance Board hereunder, in the District 
Courts of the United States, in accord-
ance with the standards set forth in 
chapter 7 of title 5 of the United States 
Code. Section 706 of title 5 shall apply 
without limitation or exception. 

PART 17—OVERPAYMENTS FROM 
THE FOREIGN SERVICE RETIRE-
MENT AND DISABILITY FUND 
UNDER THE FOREIGN SERVICE 
RETIREMENT AND DISABILITY SYS-
TEM (FSRDS) AND THE FOREIGN 
SERVICE PENSION SYSTEM 
(FSPS) 

Sec. 
17.1 General. 
17.2 Conditions for waiver of recovery of an 

overpayment. 
17.3 Fault. 
17.4 Equity and good conscience. 
17.5 Financial hardship. 
17.6 Ordinary and necessary living expenses. 
17.7 Waiver precluded. 
17.8 Burdens of proof. 
17.9 Procedures. 

AUTHORITY: 22 U.S.C. 4047(d); 22 U.S.C. 
4071(b); 5 U.S.C. 8470(b); 5 CFR 845.301–07. 

SOURCE: 71 FR 16229, Mar. 31, 2006, unless 
otherwise noted. 

§ 17.1 General. 
This part establishes procedures for 

notifying individuals of their rights if 
they have received an overpayment 
from the Foreign Service Retirement 
and Disability Fund under Chapter 8 of 
the Foreign Service Act of 1980, as 
amended, including their right to con-
test the determination that there has 
been an overpayment and the right to 
request a waiver of recovery of the 
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