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(b) Entitlement to classification. A con-
sular officer may classify an alien as a 
nonimmigrant under INA 101(a)(15)(V) 
if: 

(1) The consular officer has received 
notification from the Department of 
State or the Department of Justice 
that a petition to accord status to the 
alien as a spouse or child pursuant to 
INA 203(a)(2)(A) was filed on or before 
December 21, 2000; or 

(2) The alien is eligible to derive ben-
efits pursuant to INA 203(d) as a child 
of an alien described in paragraph (b)(1) 
of this section and such alien has quali-
fied for V classification; and 

(3) It has been three years or more 
since the filing date of the petition de-
scribed in paragraph (b)(1) of this sec-
tion and applicable to paragraph (b)(2) 
of this section and either: 

(i) The petition has not been ap-
proved; or 

(ii) If it has been approved, either no 
immigrant visa number is immediately 
available or the alien’s application for 
adjustment of status or the alien’s ap-
plication for a visa remains pending. 

(c) Eligibility as an immigrant required. 
The consular officer, insofar as prac-
ticable, must determine the eligibility 
of an alien described in paragraph (b) of 
this section to receive a nonimmigrant 
visa under INA 101(a)(15)(V), other than 
an alien who previously has been 
granted V status in the United States 
by DHS, as if the alien were an appli-
cant for an immigrant visa, except that 
the alien is exempt from the vaccina-
tion requirement of INA 212(a)(1), the 
labor certification requirement of INA 
212(a)(5) and the unlawful presence in-
eligibility of INA 212(a)(9)(B). 

(d) Place of application. Notwith-
standing the requirements of § 41.101, in 
determining the place of application 
for an alien seeking a visa pursuant to 
INA 101(a)(15)(V) the requirements of 
part 42, §§ 42.61(a) and (b)(1) of this 
chapter will apply. 

[66 FR 19393, Apr. 16, 2001] 

Subpart J—Application for 
Nonimmigrant Visa 

§ 41.101 Place of application. 
(a) Application for regular visa made at 

jurisdictional consular office of alien’s 

residence or physical presence. (1) An 
alien applying for a nonimmigrant visa 
shall make application at a consular 
office having jurisdiction over the 
alien’s place of residence, or if the 
alien is a resident of Taiwan, at the 
American Institute in Taiwan, unless— 

(i) The alien is physically present in 
the United States and is entitled to 
apply for issuance or reissuance of a 
visa under the provisions of § 41.111(b); 
or 

(ii) A consular office having jurisdic-
tion over the area in which the alien is 
physically present but not resident has 
agreed, as a matter of discretion or at 
the direction of the Department, to ac-
cept the alien’s application; or 

(iii) The alien is subject to INA 222(g) 
and must apply as set forth in para-
graph (b) or (c) of this section. 

(2) The Deputy Assistant Secretary 
of State for Visa Services is authorized 
to designate the geographical area for 
which each consular office possesses ju-
risdiction to process nonimmigrant 
visa applications. 

(b) Place of application for persons sub-
ject to INA 222(g). Notwithstanding the 
requirements of paragraph (a) of this 
section, an alien whose prior non-
immigrant visa has been voided pursu-
ant to INA 222(g), who is applying for a 
new nonimmigrant visa, shall make ap-
plication at a consular office which has 
jurisdiction in or for the country of the 
alien’s nationality unless extraor-
dinary circumstances have been deter-
mined to exist with respect to that 
alien as set forth in paragraph (c) of 
this section. 

(c) Exceptions based on extraordinary 
circumstances. (1) An alien physician 
serving in underserved areas of the 
United States under the provisions of 
INA 214(l) for whom an application for 
a waiver of the 2-year foreign residence 
requirement and/or a petition to accord 
H–1B status was filed prior to the end 
of the alien’s authorized period of stay 
and was subsequently approved, but 
whose authorized stay expired during 
the adjudication of such application(s), 
shall make application in accordance 
with paragraph (a) of this section. 

(2) Any other individual or group 
whose circumstances are determined to 
be extraordinary, in accordance with 
paragraph (d)(1) of this section, by the 
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Deputy Assistant Secretary for Visa 
Services upon the favorable rec-
ommendation of an immigration or 
consular officer, shall make applica-
tion in accordance with paragraph (a) 
of this section. 

(3) An alien who has, or immediately 
prior to the alien’s last entry into the 
United States had, a residence in a 
country other than the country of the 
alien’s nationality shall apply at a con-
sular office with jurisdiction in or for 
the country of residence. 

(4) An alien who is a national and 
resident of a country in which there is 
no United States consular office shall 
apply at a consular office designated by 
the Deputy Assistant Secretary for 
Visa Services to accept immigrant visa 
applications from persons of that na-
tionality. 

(5) An alien who possesses more than 
one nationality and who has, or imme-
diately prior to the alien’s last entry 
into the United States had, a residence 
in one of the countries of the alien’s 
nationality shall apply at a consular 
office in the country of such residence. 

(d) Definitions relevant to INA 222(g). 
(1) Extraordinary circumstances—Ex-
traordinary circumstances may be 
found where compelling humanitarian 
or national interests exist or where 
necessary for the effective administra-
tion of the immigration laws. Extraor-
dinary circumstances shall not be 
found upon the basis of convenience or 
financial burden to the alien, the 
alien’s relative, or the alien’s em-
ployer. 

(2) Nationality—For purposes of 
paragraph (b) of this section, a state-
less person shall be considered to be a 
national of the country which issued 
the alien’s travel document. 

(e) Regular visa defined. ‘‘Regular 
visa’’ means a nonimmigrant visa of 
any classification which does not bear 
the title ‘‘Diplomatic’’ or ‘‘Official.’’ A 
nonimmigrant visa is issued as a reg-
ular visa unless the alien falls within 
one of the classes entitled to a diplo-
matic or an official visa as described in 
§ 41.26(c) or § 41.27(c). 

(f) Q–2 nonimmigrant visas. The Amer-
ican Consulate General at Belfast is 
designated to accept applications for 
the Q–2 visa from residents of the geo-
graphic area of Northern Ireland. The 

American Embassy at Dublin is des-
ignated to accept applications for Q–2 
visas from residents of the geographic 
area of the counties of Louth, 
Monaghan, Cavan, Leitrim, Sligo, and 
Donegal in the Republic of Ireland. 
Notwithstanding any other provision of 
this section, an applicant for a Q–2 visa 
may not apply at any other consular 
post. Consular officers at the Consulate 
General at Belfast and at the Embassy 
at Dublin have discretion to accept ap-
plications for Q–2 visas from aliens who 
are resident in a qualifying geographic 
area outside of their respective con-
sular districts, but who are physically 
present in their consular district. 

[52 FR 42597, Nov. 5, 1987; 53 FR 9112, Mar. 21, 
1988, as amended at 61 FR 1522, Jan. 22, 1996; 
61 FR 53058, Oct. 10, 1996; 61 FR 56439, Nov. 1, 
1996; 63 FR 671, Jan. 7, 1998; 63 FR 36366, July 
6, 1998; 65 FR 14771, Mar. 17, 2000; 66 FR 38542, 
July 25, 2001; 67 FR 66046, Oct. 30, 2002] 

§ 41.102 Personal appearance of appli-
cant. 

(a) Personal appearance before a con-
sular officer is required except as oth-
erwise provided in this section. Except 
when the requirement of personal ap-
pearance has been waived pursuant to 
paragraph (b) or (c) of this section, 
each applicant for a nonimmigrant visa 
must personally appear before and be 
interviewed by a consular officer, who 
shall determine on the basis of the ap-
plicant’s representations, the visa ap-
plication and other relevant docu-
mentation: 

(1) The proper nonimmigrant classi-
fication, if any, of the alien; and 

(2) The alien’s eligibility to receive a 
visa. 

(b) Waivers of personal appearance by 
consular officers. Except as provided in 
paragraph (d) of this section or as oth-
erwise instructed by the Deputy Assist-
ant Secretary of State for Visa Serv-
ices, a consular officer may waive the 
requirement of personal appearance in 
the case of any alien who the consular 
officer concludes presents no national 
security concerns requiring an inter-
view and who: 

(1) Is a child under 14 years of age; 
(2) Is a person over 79 years of age; 
(3) Is within a class of non-

immigrants classifiable under the visa 
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