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AUTHORITY: 5 U.S.C. 7301.

§705.101 Cross-reference to employee
ethical conduct standards and fi-
nancial disclosure regulations.

Employees of the Overseas Private
Investment Corporation (OPIC) should
refer to the executive branch-wide
Standards of Ethical Conduct at 5 CFR
part 2635, the OPIC regulation at 5 CFR
4301.101 which supplements the execu-
tive branch-wide standards, and the ex-
ecutive branch-wide financial disclo-
sure regulation at 5 CFR part 2634.

[68 FR 33320, June 17, 1993]
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Subpart A—General

§706.1 Description.

This part contains the rules that the
Overseas Private Investment Corpora-
tion (‘““‘OPIC”’) follows in processing re-
quests for records under the Freedom
of Information Act (““FOIA”), 5 U.S.C.
552 as amended. These rules should be
read together with the FOIA and the
Uniform Freedom of Information Fee
Schedule and Guidelines published by
the Office of Management and Budget
at 52 FR 10012 (Mar. 27, 1987) (‘‘OMB
Guidelines”).

§706.2 Policy.

It is OPIC’s policy to make its
records available to the public to the
greatest extent possible, in keeping
with the spirit of the FOIA. This policy
includes providing reasonably seg-
regable information from records that
also contain information that may be
withheld under the FOIA. However, im-
plementation of this policy also re-
flects OPIC’s view that the soundness
and viability of many of its programs
depend in large measure upon full and
reliable commercial, financial, tech-
nical and business information re-
ceived from applicants for OPIC assist-
ance and that the willingness of those
applicants to provide such information
depends on OPIC’s ability to hold it in
confidence. Consequently, except as
provided by law and in this part, infor-
mation provided to OPIC in confidence
will not be disclosed without the sub-
mitter’s consent.

§706.3 Scope.

This part applies to all agency
records in OPIC’s possession and con-
trol. This part does not compel OPIC to
create records or to ask outside parties
to provide documents in order to sat-
isfy a FOIA request. OPIC may, how-
ever, in its discretion and in consulta-
tion with a FOIA requester, create a
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§706.4

new record as a partial or complete re-
sponse to a FOIA request. In respond-
ing to requests for information, OPIC
will consider only those records within
its possession and control as of the
date of OPIC’s search.

§706.4 Preservation and transfer of
records.

(a) Preservation of records. OPIC pre-
serves all correspondence pertaining to
the requests that it receives under this
part, as well as copies of all requested
records, until disposition or destruc-
tion is authorized pursuant to title 44
of the United States Code or the Gen-
eral Records Schedule 14 of the Na-
tional Archives and Records Adminis-
tration. Records that are identified as
responsive to a request will not be dis-
posed of or destroyed while they are
the subject of a pending request, ap-
peal, or lawsuit under the FOIA.

(b) Transfer of records to the National
Archives. Under the Records Disposal
Act, 44 U.S.C. Chapter 33, OPIC is re-
quired to transfer legal custody and
control of records with permanent his-
torical value to the National Archives.
OPIC’s Finance Project and Insurance
Contract Case files generally do not
qualify as records with permanent his-
torical value. OPIC will not transfer
these files except when the National
Archives determines that an individual
project or case is especially significant
or unique. If the National Archives re-
ceives a FOIA request for records that
have been transferred it will respond to
the request in accordance with its own
FOIA regulations.

§706.5 Other rights and services.

Nothing in this subpart shall be con-
strued to entitle any person, as of
right, to any service or to the disclo-
sure of any record to which such person
is not entitled under the FOIA.

Subpart B—Obtaining OPIC
Records

§706.10 Publically available records.

Many OPIC records are readily avail-
able to the public by electronic access,
including annual reports and financial
statements, program handbooks, press
releases, application forms, claims in-
formation, and annual FOIA reports.

22 CFR Ch. VII (4-1-14 Edition)

Records required to be proactively pub-
lished under the FOIA are also online.
Persons seeking information are en-
couraged to visit OPIC’s Internet site
at: www.opic.gov to see what informa-
tion is already available before submit-
ting a request.

§706.11 Requesting records.

(a) General information. (1) How to sub-
mit. To make a request for records not
covered under Section 706.10, a re-
quester must submit a written request
to OPIC’s FOIA Office either by mail to
Overseas Private Investment Corpora-
tion, 1100 New York Avenue NW., Wash-
ington, DC 20527 or electronic mail to
FOIA@opic.gov. The envelope or subject
line should read ‘“‘Freedom of Informa-
tion Request’” to ensure proper rout-
ing. The request is considered received
by OPIC upon actual receipt by OPIC’s
FOIA Office.

(2) Records about oneself. A requester
who is making a request for records
about himself or herself must verify his
or her identity by providing a nota-
rized statement or a statement under
28 U.S.C. 1746, a law that permits state-
ments to be made under penalty of per-
jury as a substitute for notarization,
stating that the requester is the person
he or she claims to be.

(3) Records about a third party. Where
a request for records pertains to a third
party, a requester may receive greater
access by submitting a notarized au-
thorization signed by that individual, a
declaration by that individual made in
compliance with the requirements set
forth in 28 U.S.C. 1746 authorizing dis-
closure of the records to the requester,
proof of guardianship, or proof that the
individual is deceased (e.g., a copy of a
death certificate or an obituary). OPIC
may require a requester to supply addi-
tional information if necessary in order
to verify that a particular individual
has consented to disclosure.

(b) Description of records sought. Re-
questers must describe the records
sought in sufficient detail to enable
OPIC personnel to locate them with a
reasonable amount of effort. To the ex-
tent possible, requesters should include
specific information that may assist
OPIC in identifying the requested
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records, such as the project name, con-
tract number, date or date range, coun-
try, title, name, author, recipient, sub-
ject matter of the record, or reference
number. In general, requesters should
include as much detail as possible
about the specific records or the types
of records sought. If a requester fails to
reasonably describe the records sought,
OPIC will inform the requester what
additional information is needed or
why the request is deficient. Any time
you spend clarifying your request in re-
sponse to OPIC’s inquiry is excluded
from the 20 working-day period (or any
extension of this period) that OPIC has
to respond to your request. Requesters
who are attempting to reformulate or
modify such a request may discuss
their request with a FOIA Officer or a
FOIA Public Liaison. When a requester
fails to provide sufficient detail after
having been asked to clarify a request
OPIC shall notify the requester that
the request has not been properly made
and that no further action will be
taken.

(c) Format. You may state the format
(paper copies, electronic scans, etc.) in
which you would like OPIC to provide
the requested records. If you do not
state a preference, you will receive any
released records in the format most
convenient to OPIC.

(d) Requester information. You must
include your name, mailing address,
and telephone number. You may also
provide your electronic mail address,
which will allow OPIC to contact you
quickly to discuss your request and re-
spond to your request electronically.

(e) Fees. You must state your willing-
ness to pay fees under these regula-
tions or, alternately, your willingness
to pay up to a specified limit. If you be-
lieve that you qualify for a partial or
total fee waiver under §706.24 you
should request a waiver and provide
justification as required by §706.24. If
your request does not contain a state-
ment of your willingness to pay fees or
a request for a fee waiver, OPIC will
consider your request an agreement to
pay up to $25.00 in fees.

§706.20

Subpart C—Fees for Requests

§706.20 Types of fees.

(a) Direct costs are those expenses
that an agency expends in searching
for and duplicating (and, in the case of
commercial-use requests, reviewing)
records in order to respond to a FOIA
request. For example, direct costs in-
clude the salary of the employee per-
forming the work (i.e., the basic rate of
pay for the employee, plus 16 percent of
that rate to cover benefits) and the
cost of operating computers and other
electronic equipment. OPIC shall en-
sure that searches, review, and duplica-
tion are conducted in the most effi-
cient and the least expensive manner.
Direct costs do not include overhead
expenses such as the costs of space, and
of heating or lighting a facility.

(b) Duplication is reproducing a copy
of a record or of the information con-
tained in it, necessary to respond to a
FOIA request. Copies can take the form
of paper, audiovisual materials, or
electronic records, among others.

(c) Review is the examination of a
record located in response to a request
in order to determine whether any por-
tion of it is exempt from disclosure.
Review time includes processing any
record for disclosure, such as doing all
that is necessary to prepare the record
for disclosure, including the process of
redacting the record and marking the
appropriate exemptions. Review costs
are properly charged even if a record
ultimately is not disclosed. Review
time also includes time spent both ob-
taining and considering any formal ob-
jection to disclosure made by a con-
fidential commercial information sub-
mitter under §706.32(c), but it does not
include time spent resolving general
legal or policy issues regarding the ap-
plication of exemptions.

(d) Search is the process of looking
for and retrieving records or informa-
tion responsive to a request. Search
time includes page-by-page or line-by-
line identification of information with-
in records; and the reasonable efforts
expended to locate and retrieve infor-
mation from electronic records. Search
costs are properly charged even if no
records are located.
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§706.21

§706.21 Requester categories.

Requester category means one of five
categories that agencies place request-
ers in for the purpose of determining
whether a requester will be charged
fees for search, review and duplication.
This is separate from a fee waiver,
which waives any fees charged. Fee
waivers are covered in §706.24.

(a) A Commercial Use request is a re-
quest that asks for information for a
use or a purpose that furthers a com-
mercial, trade, or profit interest, which
can include furthering those interests
through litigation.

(b) An Educational Use request is one
made on behalf of an educational insti-
tution, defined as any school that oper-
ates a program of scholarly research. A
requester in this category must show
that the request is authorized by, and
is made under the auspices of, a quali-
fying institution and that the records
are not sought for a commercial use,
but rather are sought to further schol-
arly research. Records requested for
the intention of fulfilling credit re-
quirements are not considered to be
sought for an educational institution’s
use.

(c) A Noncommercial Scientific Insti-
tution Use request is a request made on
behalf of a noncommercial scientific
institution, defined as an institution
that is not operated on a ‘‘commercial”
basis, as defined in paragraph (a) of
this section, and that is operated solely
for the purpose of conducting scientific
research, the results of which are not
intended to promote any particular
product or industry. A requester in this
category must show that the request is
authorized by and is made under the
auspices of a qualifying institution and
that the records are sought to further
scientific research and not for a com-
mercial use.

(d) A News Media Request is a re-
quest made by a representative of the
news media in that capacity. A rep-
resentative of the news media is de-
fined as any person or entity that ac-
tively gathers information of potential
interest to a segment of the public,
uses its editorial skills to turn the raw
materials into a distinct work, and dis-
tributes that work to an audience. The
term ‘‘news’ means information that
is about current events or that would
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be of current interest to the public. Ex-
amples of news media entities include
television or radio stations that broad-
cast news to the public at large and
publishers of periodicals that dissemi-
nate news and make their products
available through a variety of means to
the general public. A request for
records that supports the news-dis-
semination function of the requester
shall not be considered to be for a com-
mercial use. ‘‘Freelance’ journalists
who demonstrate a solid basis for ex-
pecting publication through a news
media entity shall be considered as
working for that entity. A publishing
contract would provide the clearest
evidence that publication is expected;
however, OPIC shall also consider a re-
quester’s past publication record in
making this determination. OPIC’s de-
cision to grant a requester media sta-
tus will be made on a case-by-case
basis based upon the requester’s in-
tended use.

(e) All Other Requesters is any re-
quest made for a use not covered by
paragraphs (a) through (d) of this sec-
tion.

§706.22 Fees charged.

(a) In responding to FOIA requests,
OPIC will charge the following fees un-
less a waiver or reduction of fees has
been granted under §706.24.

(1) Search. (i) Search fees shall be
charged for all requests subject to the
restrictions of paragraph (b) of this
section.

(ii) For each hour spent by personnel
searching for requested records, includ-
ing electronic searches that do not re-
quire new programming, the fees will
be as follows: Professional—$41.50; and
administrative—$33.50.

(iii) Requesters will be charged the
direct costs associated with conducting
any search that requires the creation
of a new program to locate the re-
quested records.

(iv) For requests that require the re-
trieval of records stored at a Federal
records center operated by the Na-
tional Archives and Records Adminis-
tration (NARA), additional costs shall
be charged in accordance with the
Transactional Billing Rate Schedule
established by NARA.
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(2) Duplication. Duplication fees will
be charged to all requesters, subject to
the restrictions of paragraph (b) of this
section. OPIC will honor a requester’s
preference for receiving a record in a
particular form or format where it is
readily reproducible in the form or for-
mat requested. Where photocopies are
supplied, OPIC will provide one copy
per request at a cost of $0.15 per page.
For copies of records produced on
tapes, disks, or other electronic media,
OPIC will charge the direct costs of
producing the copy, including operator
time. Where paper documents must be
scanned in order to comply with a re-
quester’s preference to receive the
records in an electronic format, the re-
quester shall pay the direct costs asso-
ciated with scanning those materials.
For other forms of duplication OPIC
will charge the direct costs.

(3) Review. Review fees will be
charged to requesters who make com-
mercial-use requests. Review fees will
be assessed in connection with the ini-
tial review of the record, i.e., the re-
view conducted by OPIC to determine
whether an exemption applies to a par-
ticular record or portion of a record.
No charge will be made for review at
the administrative appeal stage of ex-
emptions applied at the initial review
stage. However, if the appellate author-
ity determines that a particular ex-
emption no longer applies, any costs
associated with the re-review of the
records in order to consider the use of
other exemptions may be assessed as
review fees. Review fees will be charged
at the same rates as those charged for
a search under paragraph (a)(1)(ii) of
this section.

(b) Restrictions on charging fees. (1) No
search fees will be charged for edu-
cational use requests, noncommercial
scientific use requests, or news media
requests as defined in §706.21. When
OPIC fails to comply with the time
limits in which to respond to a request,
and if no unusual or exceptional cir-
cumstances apply to the processing of
the request, OPIC may not charge
search fees, or, in the instances of re-
quests from requesters defined in
§706.21(b) through (d), may not charge
duplication fees.

§706.22

(2) Except for requesters seeking
records for a commercial use, OPIC
will provide without charge:

(i) The first 100 pages of duplication
(or the cost equivalent for other
media); and

(ii) The first two hours of search.

(3) When the total fee calculated
under this section is $25.00 or less for
any request, no fee will be charged.

(c) Notice of anticipated fees in excess
of authorication. When OPIC determines
or estimates that the fees to be as-
sessed in accordance with this section
will exceed the amount authorized,
OPIC will notify the requester of the
actual or estimated amount of the fees,
including a breakdown of fees for
search, review, and duplication. Proc-
essing will be halted until the re-
quester commits in writing to pay the
actual or estimated total fee. This time
will not count against OPIC’s twenty
day processing time or any extension
of that time. Such a commitment must
be made by the requester in writing,
must indicate a given dollar amount,
and must be received by OPIC within
thirty calendar days from the date of
notification of the fee estimate. If a
commitment is not received within
this period, the request shall be closed.
A FOIA Officer or FOIA Public Liaison
is available to assist any requester in
reformulating a request in an effort to
reduce fees.

(d) Charges for other services. Al-
though not required to provide special
services, if OPIC chooses to do so as a
matter of administrative discretion,
the direct costs of providing the service
will be charged. Examples of such serv-
ices include certifying that records are
true copies, providing multiple copies
of the same document, or sending
records by means other than first class
mail.

(e) Charging interest. OPIC may
charge interest on any unpaid bill
starting on the thirty-first day fol-
lowing the billing date. Interest
charges will be assessed at the rate
provided in 31 U.S.C. 3717 and will ac-
crue from the billing date until pay-
ment is received by OPIC. OPIC will
follow the provisions of the Debt Col-
lection Act of 1982 (Public Law 97-365,
96 Stat. 1749), as amended, and its ad-
ministrative procedures, including the
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use of consumer reporting agencies,
collection agencies, and offset.

(f) Aggregating requests. If OPIC rea-
sonably believes that a requester or a
group of requesters acting in concert is
attempting to divide a single request
into a series of requests for the purpose
of avoiding fees, OPIC may aggregate
those requests and charge accordingly.
OPIC will not aggregate multiple re-
quests that involve unrelated matters.

(g) Other statutes specifically providing
for fees. The fee schedule of this section
does not apply to fees charged under
any statute that specifically requires
an agency to set and collect fees for
particular types of records. In in-
stances where records responsive to a
request are subject to a statutorily-
based fee schedule program, OPIC will
inform the requester of the contact in-
formation for that source.

(h) Remittances. All payments under
this part must be in the form of a
check or a bank draft denominated in
U.S. currency. Checks should be made
payable to the order of United States
Treasury and mailed to the OPIC FOIA
Office.

§706.23 Advance payments.

(a) For requests other than those de-
scribed in paragraphs (i)(2) and (i)(3) of
§706.22, OPIC will not require the re-
quester to make an advance payment
before work is commenced or contin-
ued on a request. Payment owed for
work already completed (i.e., payment
before copies are sent to a requester) is
not an advance payment.

(b) When OPIC determines or esti-
mates that a total fee to be charged
under this section will exceed $250.00, it
may require that the requester make
an advance payment up to the amount
of the entire anticipated fee before be-
ginning to process the request. OPIC
may elect to process the request prior
to collecting fees when it receives a
satisfactory assurance of full payment
from a requester with a history of
prompt payment.

(c) Where a requester has previously
failed to pay a properly charged FOIA
fee to any agency within thirty cal-
endar days of the billing date, OPIC
may require that the requester pay the
full amount due, plus any applicable
interest on that prior request. OPIC
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may also require that the requester
make an advance payment of the full
amount of any anticipated fee before
OPIC begins to process a new request
or continues to process a pending re-
quest or any pending appeal. Where
OPIC has a reasonable basis to believe
that a requester has misrepresented his
or her identity in order to avoid paying
outstanding fees, it may require that
the requester provide proof of identity.
(d) In cases in which OPIC requires
advance payment, OPIC’s response
time will be tolled and further work
will not be completed until the re-
quired payment is received. If the re-
quester does not pay the advance pay-
ment within thirty calendar days after
the date of OPIC’s fee letter, OPIC may
administratively close the request.

§706.24 Requirements for waiver or
reduction of fees.

(a) Records responsive to a request
shall be furnished without charge or at
a reduced rate below that established
under §706.22, where OPIC determines,
based on all available information,
that the requester has demonstrated
that:

(1) Disclosure of the requested infor-
mation is in the public interest because
it is likely to contribute significantly
to public understanding of the oper-
ations or activities of the government,
and

(2) Disclosure of the information is
not primarily in the commercial inter-
est of the requester.

(b) In deciding whether disclosure of
the requested information is in the
public interest because it is likely to
contribute significantly to public un-
derstanding of operations or activities
of the government, OPIC will consider
the following factors:

(1) The subject of the request must
concern identifiable operations or ac-
tivities of the Federal government,
with a connection that is direct and
clear, not remote or attenuated.

(2) The disclosable portions of the re-
quested records must be meaningfully
informative about government oper-
ations or activities in order to be
“likely to contribute’ to an increased
public understanding of those oper-
ations or activities. The disclosure of
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information that already is in the pub-
lic domain, in either the same or a sub-
stantially identical form, would not
contribute to such understanding
where nothing new would be added to
the public’s understanding.

(3) The disclosure must contribute to
the understanding of a reasonably
broad audience of persons interested in
the subject, as opposed to the indi-
vidual understanding of the requester.
A requester’s expertise in the subject
area as well as his or her ability and
intention to effectively convey infor-
mation to the public shall be consid-
ered. It shall ordinarily be presumed
that a representative of the news
media satisfies this consideration.

(4) The public’s understanding of the
subject in question must be enhanced
by the disclosure to a significant ex-
tent. However, OPIC shall not make
value judgments about whether the in-
formation at issue is ‘‘important”
enough to be made public.

(¢c) To determine whether disclosure
of the requested information is pri-
marily in the commercial interest of
the requester, OPIC will consider the
following factors:

(1) OPIC shall identify any commer-
cial interest of the requester, as de-
fined in paragraph (b)(1) of this section,
that would be furthered by the re-
quested disclosure. Requesters shall be
given an opportunity to provide ex-
planatory information regarding this
consideration.

(2) A waiver or reduction of fees is
justified where the public interest is
greater than any identified commercial
interest in disclosure.

(d) Where only some of the records to
be released satisfy the requirements for
a waiver of fees, a waiver shall be
granted for those records.

(e) Requests for a waiver or reduction
of fees should be made when the re-
quest is first submitted to OPIC and
should address the criteria referenced
above. A requester may submit a fee
waiver request at a later time so long
as the underlying record request is
pending or on administrative appeal.
When a requester who has committed
to pay fees subsequently asks for a
waiver of those fees and that waiver is
denied, the requester will be required
to pay any costs incurred up to the

§706.30

date the fee waiver request was re-
ceived.

(f) The burden of presenting suffi-
cient evidence or information to jus-
tify the requested fee waiver or reduc-
tion falls on the requester.

Subpart D—Processing of
Requests

§706.30 Timing of responses to re-
quests.

(a) In general. OPIC ordinarily will
respond to requests within twenty
business days unless the request in-
volves unusual circumstances as de-
scribed in subparagraph (d) of this sec-
tion. The response time will commence
on the date that the request is received
by the FOIA Office, but in any event
not later than ten working days after
the request is first received by OPIC.
Any time tolled under paragraph (c) of
this section does not count against
OPIC’s response time.

(b) Multitrack processing. OPIC has a
track for requests that are granted ex-
pedited processing, in accordance with
the standards set forth in paragraph (e)
of this section. All non-expedited re-
quests are processed on the regular
track in the order they are received.

(c) Tolling of response time. OPIC may
toll its response time once to seek clar-
ification of a request in accordance
with §706.11(b) or as needed to resolve
fee issues in accordance with §§706.22(c)
and 706.23(d). The response time will re-
sume upon OPIC’s receipt of the re-
quester’s clarification or upon resolu-
tion of the fee issue.

(d) Unusual circumstances. Whenever
the statutory time limits for proc-
essing cannot be met because of “‘un-
usual circumstances’ as defined in the
FOIA, and OPIC extends the time lim-
its on that basis, OPIC will notify the
requester in writing of the unusual cir-
cumstances involved and of the date by
which processing of the request can be
expected to be completed. This notice
will be sent before the expiration of the
twenty day period to respond. Where
the extension exceeds ten working
days, the requester will be provided an
opportunity to modify the request or
agree to an alternative time period for
processing. OPIC will make its des-
ignated FOIA contact and its FOIA
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Public Liaison available for this pur-
pose.

(e) Aggregating requests. For the pur-
poses of satisfying unusual cir-
cumstances under the FOIA, OPIC may
aggregate requests in cases where it
reasonably appears that multiple re-
quests, submitted either by a requester
or by a group of requesters acting in
concert, constitute a single request
that would otherwise involve unusual
circumstances. OPIC will not aggregate
multiple requests that involve unre-
lated matters.

(f) Ezxpedited processing. (1) Requests
and appeals will be processed on an ex-
pedited basis whenever it is determined
that they involve:

(i) Circumstances in which the lack
of expedited processing could reason-
ably be expected to pose an imminent
threat to the life or physical safety of
an individual;

(ii) An urgency to inform the public
about an actual or alleged Federal gov-
ernment activity, if made by a person
who is primarily engaged in dissemi-
nating information;

(2) A request for expedited processing
may be made at any time.

(3) A requester who seeks expedited
processing must submit a statement,
certified to be true and correct, ex-
plaining in detail the basis for making
the request for expedited processing.
For example, under paragraph (e)(1)(ii)
of this section, a requester who is not
a full-time member of the news media
must establish that he or she is a per-
son whose primary activity or occupa-
tion is information dissemination.
Such a requester also must establish a
particular urgency to inform the public
about the government activity in-
volved in the request—one that extends
beyond the public’s right to know
about government activity generally.
A requester cannot satisfy the ‘‘ur-
gency to inform” requirement solely
by demonstrating that numerous arti-
cles have been published on a given
subject. OPIC may waive the formal
certification requirement at its discre-
tion.

(4) OPIC shall notify the requester
within ten calendar days of the receipt
of a request for expedited processing of
its decision whether to grant or deny
expedited processing. If expedited proc-
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essing is granted, the request shall be
given priority, placed in the processing
track for expedited requests, and shall
be processed as soon as practicable. If
OPIC denies expedited processing, any
appeal of that decision which complies
with the procedures set forth in §706.33
shall be acted on expeditiously.

§706.31 Responses to requests.

(a) Acknowledgments of requests. If a
request will take longer than ten days
to process, OPIC will send the re-
quester an acknowledgment letter that
assigns the request an individualized
tracking number.

(b) Grants of requests. OPIC will notify
the requester in writing if it makes a
determination to grant a request in
full or in part. The notice will inform
the requester of any fees charged under
§706.22. OPIC will disclose the re-
quested records to the requester
promptly upon payment of any applica-
ble fees.

(c) Adverse determinations of requests.
OPIC will notify the requester in writ-
ing if it makes an adverse determina-
tion denying a request in any respect.
Adverse determinations, or denials of
requests, include decisions that: the re-
quested record is exempt, in whole or
in part; the request does not reason-
ably describe the records sought; the
information requested is not a record
subject to the FOIA; the requested
record does not exist, cannot be lo-
cated, or has been destroyed; or the re-
quested record is not readily reproduc-
ible in the form or format sought by
the requester. Adverse determinations
also include denials involving fees or
fee waiver matters or denials of re-
quests for expedited processing.

(d) Content of denial letter. The denial
letter will be signed by the person re-
sponsible for the denial, and will in-
clude:

(1) The name and title or position of
the person responsible for the denial;

(2) A brief statement of the reasons
for the denial, including any FOIA ex-
emptions applied;

(3) An estimate of the volume of any
records or information withheld, for
example, by providing the number of
pages or some other reasonable form of
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estimation. This estimation is not re-
quired if the volume is otherwise indi-
cated by deletions marked on records
that are disclosed in part, or if pro-
viding an estimate would harm an in-
terest protected by an applicable ex-
emption;

(4) A brief description of the types of
information withheld and the reasons
for doing so. A description and expla-
nation are not required if providing it
would harm an interest protected by an
applicable exemption;

() A statement that the denial may
be appealed under Section 706.33(a) of
this subpart, and a description of the
requirements set forth therein; and

(6) Notice of any fees charged under
§706.22.

(e) Markings on released documents.
Where technically feasible, OPIC will
mark withholdings made on released
documents at the place where the with-
holding has been made and will include
the exemption applied. Markings on re-
leased documents must be clearly visi-
ble to the requester.

(f) Referrals to other government agen-
cies. If you request a record in OPIC’s
possession that was created or classi-
fied by another Federal agency, OPIC
will promptly refer your request to
that agency for direct response to you
unless OPIC can determine by exam-
ining the record or by informal con-
sultation with the originating agency
that the record may be released in
whole or part. OPIC will notify you of
any such referral.

§706.32 Confidential commercial infor-
mation.

(a) Definitions. (1) Confidential com-
mercial information means commercial
or financial information obtained from
a submitter that may be protected
from disclosure under Exemption 4 of
the FOIA. Exemption 4 protects:

(i) Trade secrets; or

(ii) Commercial or financial informa-
tion that is privileged or confidential
where either: Disclosure of the infor-
mation would cause substantial com-
petitive harm to the submitter, or the
information is voluntarily submitted
and would not customarily be publicly
released by the submitter.

(2) Submitter means any person or en-
tity who provides confidential commer-

§706.32

cial information to OPIC, directly or
indirectly.

(b) Designation of confidential commer-
cial information. All submitters may
designate, by appropriate markings,
any portions of their submissions that
they consider to be protected from dis-
closure under the FOIA. The markings
may be made at the time of submission
or at a later time. These markings will
be considered by OPIC in responding to
a FOIA request but such markings (or
the absence of such markings) will not
be dispositive as to whether the
marked information is ultimately re-
leased. Unless otherwise requested and
approved these markings will be con-
sidered no longer applicable ten years
after submission or five years after the
close of the associated project, which-
ever is later.

(c) When notice to submitters is re-
quired. (1) Except as provided in para-
graph (d) of this section, OPIC’s FOIA
Office will use reasonable efforts to no-
tify a submitter in writing whenever:

(i) The requested information has
been designated in good faith by the
submitter as confidential commercial
information; or

(ii) OPIC has reason to believe that
the requested information may be pro-
tected from disclosure under Exemp-
tion 4.

(2) This notification will describe the
nature and scope of the request, advise
the submitter of its right to submit
written objections in response to the
request, and provide a reasonable time
for response. The notice will either de-
scribe the commercial information re-
quested or include copies of the re-
quested records. In cases involving a
voluminous number of submitters, no-
tice may be made by posting or pub-
lishing the notice in a place or manner
reasonably likely to accomplish it.

(d) Exceptions to submitter motice re-
quirements. The notice requirements of
this section shall not apply if:

(1) OPIC determines that the infor-
mation is exempt under the FOIA;

(2) The information lawfully has been
published or has been officially made
available to the public; or

(3) Disclosure of the information is
required by a statute other than the
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FOIA or by a regulation issued in ac-
cordance with the requirements of Ex-
ecutive Order 12600 of June 23, 1987.

(e) Opportunity to object to disclosure.
(1) The submitter may, at any time
prior to the disclosure date described
in paragraph (c)(2) of this section, sub-
mit to OPIC’s FOIA Office detailed
written objections to the disclosure of
the requested information, specifying
the grounds upon which it contends
that the information should not be dis-
closed. In setting forth such grounds,
the submitter should explain the basis
of its belief that the nondisclosure of
any item of information requested is
mandated or permitted by law. In the
case of information that the submitter
believes to be exempt from disclosure
under subsection (b)(4) of the FOIA, the
submitter shall explain why the infor-
mation is considered a trade secret or
commercial or financial information
that is privileged or confidential and
either: How disclosure of the informa-
tion would cause substantial competi-
tive harm to the submitter, or why the
information should be considered vol-
untarily submitted and why it is infor-
mation that would not customarily be
publicly released by the submitter. In-
formation provided by a submitter pur-
suant to this paragraph may itself be
subject to disclosure under the FOIA.

(2) A submitter who fails to respond
within the time period specified in the
notice shall be considered to have no
objection to disclosure of the informa-
tion. Information received after the
date of any disclosure decision will not
be considered. Any information pro-
vided by a submitter under this sub-
part may itself be subject to disclosure
under the FOIA.

(3) The period for providing OPIC
with objections to disclosure of infor-
mation may be extended by OPIC upon
receipt of a written request for an ex-
tension from the submitter. Such writ-
ten request shall set forth the date
upon which any objections are expected
to be completed and shall provide rea-
sonable justification for the extension.
In its discretion, OPIC may permit
more than one extension.

(f) Analysis of objections. OPIC will
consider a submitter’s objections and
specific grounds for nondislosure in de-

22 CFR Ch. VII (4-1-14 Edition)

ciding whether to disclose the re-
quested information.

(g) Notice of intent to disclose. If OPIC
rejects the submitter’s objections, in
whole or in part, OPIC will promptly
notify the submitter of its determina-
tion at least five working days prior to
release of the information. The notifi-
cation will include:

(1) A statement of the reasons why
each of the submitter’s disclosure ob-
jections was not sustained;

(2) A description of the information
to be disclosed, or a copy thereof; and

(3) A specified disclosure date, which
shall be a reasonable time subsequent
to the notice.

(h) Notice of FOIA lawsuit. Whenever a
requester files a FOIA lawsuit seeking
to compel the disclosure of confidential
commercial information, OPIC will
promptly notify the submitter.

(i) Requester mnotification. OPIC will
notify a requester whenever it provides
the submitter with notice and an op-
portunity to object to disclosure and
whenever a submitter files a lawsuit to
prevent the disclosure of the informa-
tion.

§706.33 Administrative appeals.

(a) Requirements for making an appeal.
A requester may appeal any adverse de-
terminations denying his or her re-
quest to OPIC’s Vice President and
General Counsel at FOIA@opic.gov or
1100 New York Avenue NW., Wash-
ington, DC 20527. Examples of adverse
determinations are provided in
§706.31(c). The requester must make
the appeal in writing and it must be
postmarked, or in the case of elec-
tronic submissions, transmitted, with-
in twenty working days following the
date on which the requester receives
OPIC’s denial. Appeals that have not
been postmarked or transmitted within
the twenty days will be considered un-
timely and will be administratively
closed with notice to the requester.
The appeal letter should include the as-
signed request number. The requester
should mark both the appeal letter and
envelope, or subject line of the elec-
tronic transmission, ‘‘Freedom of In-
formation Act Appeal.”

(b) Adjudication of appeals. OPIC’s
Vice President and General Counsel or
his/her designee will render a written
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decision within twenty working days
after the date of OPIC’s receipt of the
appeal, unless an extension of up to ten
working days is deemed necessary due
to wunusual circumstances. The re-
quester will be notified in writing of
any extension.

(c) Decisions on appeals. A decision
that upholds the initial determination
will contain a written statement that
identifies the reasons for the affirm-
ance, including any FOIA exemptions
applied, and will provide the requester
with notification of the statutory right
to file a lawsuit or the ability to re-
quest mediation from the Office of
Government Information Services. If
an initial determination is remanded
or modified on appeal the requester
will be notified in writing. OPIC’s
FOIA Office will then process the re-
quest in accordance with that appeal
determination and respond directly to
the requester. If an appeal is granted in
whole or in part, the information will
be made available promptly, provided
the requirements of §706.22 regarding
payment of fees are satisfied.

(d) When appeal is required. Before
seeking court review, a requester gen-
erally must first submit a timely ad-
ministrative appeal.

PART 707—ACCESS TO AND SAFE-
GUARDING OF PERSONAL IN-
FORMATION IN RECORDS OF THE
OVERSEAS PRIVATE INVESTMENT
CORPORATION

Subpart A—General
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707.12 Definitions.
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Records; Amendment of Records, Ac-
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Court Ordered Disclosures
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AUTHORITY: 5 U.S.C. 552a.

SOURCE: 79 FR 8614, Feb. 13, 2014, unless
otherwise noted.

Subpart A—General

§707.11 Scope and purpose.

This part applies to all records in
systems of records maintained by OPIC
that are retrievable by an individual’s
name or personal identifier. The rules
in this part describe the procedures by
which individuals may request access
to records about themselves, request
amendment or correction of those
records, or request an accounting of
disclosures of records by OPIC. These
rules should be read in conjunction
with the Privacy Act of 1974, 5 U.S.C.
562a, which provides additional infor-
mation about records maintained on
individuals.

§707.12 Definitions.

As used in this part:

(a) Individual means a citizen of the
United States or an alien lawfully ad-
mitted for permanent residence;

(b) Maintain includes maintain, col-
lect, use, or disseminate;

(c) Record means any item, collec-
tion, or grouping of information about
an individual that is maintained by an
agency, including, but not limited to,
his education, financial transactions,
medical history, and criminal or em-
ployment history and that contains his
name, or the identifying number, sym-
bol, or other identifying particular as-
signed to the individual, such as a fin-
ger or voice print or photograph;

(d) System of records mean a group of
any records under the control of OPIC
from which information is retrieved by
the name of the individual or by some
identifying number, symbol, or other
identifying particular assigned to the
individual;

(e) Statistical record means a record in
a system of records maintained for sta-
tistical research or reporting purposes
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