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Hazard Area. An action will be consid-
ered designed for a Coastal High Haz-
ard Area if: 

(i) In the case of reconstruction fol-
lowing destruction caused by a disaster 
or substantial improvement, the work 
meets the current standards for V 
zones in FEMA regulations (44 CFR 
60.3(e)) and, if applicable, the Minimum 
Property Standards for such construc-
tion in 24 CFR 200.926d(c)(4)(iii); or 

(ii) In the case of existing construc-
tion (including any minor improve-
ments): 

(A) The work met FEMA elevation 
and construction standards for a coast-
al high hazard area (or if such a zone or 
such standards were not designated, 
the 100-year floodplain) applicable at 
the time the original improvements 
were constructed; or 

(B) If the original improvements 
were constructed before FEMA stand-
ards for the 100-year floodplain became 
effective or before FEMA designated 
the location of the action as within the 
100-year floodplain, the work would 
meet at least the earliest FEMA stand-
ards for construction in the 100-year 
floodplain. 

[61 FR 50916, Sept. 27, 1996, as amended at 78 
FR 68728, Nov. 15, 2013] 

§ 55.2 Terminology. 
(a) With the exception of those terms 

defined in paragraph (b) of this section, 
the terms used in this part shall follow 
the definitions contained in section 6 of 
Executive Order 11988, section 7 of Ex-
ecutive Order 11990, and the Floodplain 
Management Guidelines for Imple-
menting Executive Order 11988 (43 FR 
6030, February 10, 1978), issued by the 
Water Resources Council; the terms 
‘‘special flood hazard area,’’ ‘‘criteria,’’ 
and ‘‘Regular Program’’ shall follow 
the definitions contained in FEMA reg-
ulations at 44 CFR 59.1; and the terms 
‘‘Letter of Map Revision’’ and ‘‘Letter 
of Map Amendment’’ shall refer to let-
ters issued by FEMA, as provided in 44 
CFR part 65 and 44 CFR part 70, respec-
tively. 

(b) For purposes of this part, the fol-
lowing definitions apply: 

(1) Coastal high hazard area means the 
area subject to high velocity waters, 
including but not limited to hurricane 
wave wash or tsunamis. The area is 

designated on a Flood Insurance Rate 
Map (FIRM) or Flood Insurance Study 
(FIS) under FEMA regulations. FIRMs 
and FISs are also relied upon for the 
designation of ‘‘100-year floodplains’’ 
(§ 55.2(b)(9)), ‘‘500-year floodplains’’ 
(§ 55.2(b)(4)), and ‘‘floodways’’ 
(§ 55.2(b)(5)). When FEMA provides in-
terim flood hazard data, such as Advi-
sory Base Flood Elevations (ABFE) or 
preliminary maps and studies, HUD or 
the responsible entity shall use the lat-
est of these sources. If FEMA informa-
tion is unavailable or insufficiently de-
tailed, other Federal, state, or local 
data may be used as ‘‘best available in-
formation’’ in accordance with Execu-
tive Order 11988. However, a base flood 
elevation from an interim or prelimi-
nary or non-FEMA source cannot be 
used if it is lower than the current 
FIRM and FIS. 

(2) Compensatory mitigation means the 
restoration (reestablishment or reha-
bilitation), establishment (creation), 
enhancement, and/or, in certain cir-
cumstances, preservation of aquatic re-
sources for the purposes of offsetting 
unavoidable adverse impacts that re-
main after all appropriate and prac-
ticable avoidance and minimization 
have been achieved. 

Examples include, but are not lim-
ited to: 

(i) Permittee-responsible mitigation: On- 
site or off-site mitigation undertaken 
by the holder of a wetlands permit 
under section 404 of the Clean Water 
Act (or an authorized agent or con-
tractor), for which the permittee re-
tains full responsibility; 

(ii) Mitigation banking: A permittee’s 
purchase of credits from a wetlands 
mitigation bank, comprising wetlands 
that have been set aside to compensate 
for conversions of other wetlands; the 
mitigation obligation is transferred to 
the sponsor of the mitigation bank; 
and 

(iii) In-lieu fee mitigation: A permit-
tee’s provision of funds to an in-lieu fee 
sponsor (public agency or nonprofit or-
ganization) that builds and maintains a 
mitigation site, often after the per-
mitted adverse wetland impacts have 
occurred; the mitigation obligation is 
transferred to the in-lieu fee sponsor. 

(3)(i) Critical action means any activ-
ity for which even a slight chance of 
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flooding would be too great, because 
such flooding might result in loss of 
life, injury to persons, or damage to 
property. Critical actions include ac-
tivities that create, maintain or extend 
the useful life of those structures or fa-
cilities that: 

(A) Produce, use or store highly vola-
tile, flammable, explosive, toxic or 
water-reactive materials; 

(B) Provide essential and irreplace-
able records or utility or emergency 
services that may become lost or inop-
erative during flood and storm events 
(e.g., data storage centers, generating 
plants, principal utility lines, emer-
gency operations centers including fire 
and police stations, and roadways pro-
viding sole egress from flood-prone 
areas); or 

(C) Are likely to contain occupants 
who may not be sufficiently mobile to 
avoid loss of life or injury during flood 
or storm events, e.g., persons who re-
side in hospitals, nursing homes, con-
valescent homes, intermediate care fa-
cilities, board and care facilities, and 
retirement service centers. Housing for 
independent living for the elderly is 
not considered a critical action. 

(ii) Critical actions shall not be ap-
proved in floodways or coastal high 
hazard areas. 

(4) 500-year floodplain means the min-
imum floodplain of concern for Critical 
Actions and is the area subject to inun-
dation from a flood having a 0.2 percent 
chance of occurring in any given year. 
(See § 55.2(b)(1) for appropriate data 
sources.) 

(5) Floodway means that portion of 
the floodplain which is effective in car-
rying flow, where the flood hazard is 
generally the greatest, and where 
water depths and velocities are the 
highest. The term ‘‘floodway’’ as used 
here is consistent with ‘‘regulatory 
floodways’’ as identified by FEMA. 
(See § 55.2(b)(1) for appropriate data 
sources.) 

(6) Functionally dependent use means 
a land use that must necessarily be 
conducted in close proximity to water 
(e.g., a dam, marina, port facility, 
water-front park, and many types of 
bridges). 

(7) High hazard area means a 
floodway or a coastal high hazard area. 

(8) New construction includes drain-
ing, dredging, channelizing, filling, 
diking, impounding, and related activi-
ties and any structures or facilities 
begun after the effective date of Execu-
tive Order 11990. (See section 7(b) of Ex-
ecutive Order 11990.) 

(9) 100-year floodplain means the 
floodplain of concern for this part and 
is the area subject to inundation from 
a flood having a one percent or greater 
chance of being equaled or exceeded in 
any given year. (See § 55.2(b)(1) for ap-
propriate data sources.) 

(10)(i) Substantial improvement means 
either: 

(A) Any repair, reconstruction, mod-
ernization or improvement of a struc-
ture, the cost of which equals or ex-
ceeds 50 percent of the market value of 
the structure either: 

(1) Before the improvement or repair 
is started; or 

(2) If the structure has been damaged, 
and is being restored, before the dam-
age occurred; or 

(B) Any repair, reconstruction, mod-
ernization or improvement of a struc-
ture that results in an increase of more 
than twenty percent in the number of 
dwelling units in a residential project 
or in the average peak number of cus-
tomers and employees likely to be on- 
site at any one time for a commercial 
or industrial project. 

(ii) Substantial improvement may not 
be defined to include either: 

(A) Any project for improvement of a 
structure to comply with existing state 
or local health, sanitary or safety code 
specifications that is solely necessary 
to assure safe living conditions, or 

(B) Any alteration of a structure list-
ed on the National Register of Histor-
ical Places or on a State Inventory of 
Historic Places. 

(iii) Structural repairs, reconstruc-
tion, or improvements not meeting this 
definition are considered ‘‘minor im-
provements’’. 

(11) Wetlands means those areas that 
are inundated by surface or ground 
water with a frequency sufficient to 
support, and under normal cir-
cumstances does or would support, a 
prevalence of vegetative or aquatic life 
that requires saturated or seasonally 
saturated soil conditions for growth 
and reproduction. Wetlands generally 
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include swamps, marshes, bogs, and 
similar areas such as sloughs, potholes, 
wet meadows, river overflows, mud 
flats, and natural ponds. This defini-
tion includes those wetland areas sepa-
rated from their natural supply of 
water as a result of activities such as 
the construction of structural flood 
protection methods or solid-fill road 
beds and activities such as mineral ex-
traction and navigation improvements. 
This definition includes both wetlands 
subject to and those not subject to sec-
tion 404 of the Clean Water Act as well 
as constructed wetlands. The following 
process shall be followed in making the 
wetlands determination: 

(i) HUD or, for programs subject to 24 
CFR part 58, the responsible entity, 
shall make a determination whether 
the action is new construction that is 
located in a wetland. These actions are 
subject to processing under the § 55.20 
decisionmaking process for the protec-
tion of wetlands. 

(ii) As primary screening, HUD or the 
responsible entity shall verify whether 
the project area is located in proximity 
to wetlands identified on the National 
Wetlands Inventory (NWI). If so, HUD 
or the responsible entity should make 
a reasonable attempt to consult with 
the Department of the Interior, Fish 
and Wildlife Service (FWS), for infor-
mation concerning the location, bound-
aries, scale, and classification of wet-
lands within the area. If an NWI map 
indicates the presence of wetlands, 
FWS staff, if available, must find that 
no wetland is present in order for the 
action to proceed without further proc-
essing. Where FWS staff is unavailable 
to resolve any NWI map ambiguity or 
controversy, an appropriate wetlands 
professional must find that no wetland 
is present in order for the action to 
proceed without § 55.20 processing. 

(iii) As secondary screening used in 
conjunction with NWI maps, HUD or 
the responsible entity is encouraged to 
use the Department of Agriculture, 
Natural Resources Conservation Serv-
ice (NRCS) National Soil Survey (NSS) 
and any state and local information 
concerning the location, boundaries, 
scale, and classification of wetlands 
within the action area. 

(iv) Any challenges from the public 
or other interested parties to the wet-

lands determinations made under this 
part must be made in writing to HUD 
(or the responsible entity authorized 
under 24 CFR part 58) during the com-
menting period and must be substan-
tiated with verifiable scientific infor-
mation. Commenters may request a 
reasonable extension of the time for 
the commenting period for the purpose 
of substantiating any objections with 
verifiable scientific information. HUD 
or the responsible entity shall consult 
FWS staff, if available, on the validity 
of the challenger’s scientific informa-
tion prior to making a final wetlands 
determination. 

[61 FR 50916, Sept. 27, 1996, as amended at 78 
FR 68729, Nov. 15, 2013] 

§ 55.3 Assignment of responsibilities. 

(a)(1) The Assistant Secretary for Com-
munity Planning and Development (CPD) 
shall oversee: 

(i) The Department’s implementation 
of Executive Orders 11988 and 11990 and 
this part in all HUD programs; and 

(ii) The implementation activities of 
HUD program managers and, for HUD 
financial assistance subject to 24 CFR 
part 58, of grant recipients and respon-
sible entities. 

(2) In performing these responsibil-
ities, the Assistant Secretary for CPD 
shall make pertinent policy determina-
tions in cooperation with appropriate 
program offices and provide necessary 
assistance, training, publications, and 
procedural guidance. 

(b) Other HUD Assistant Secretaries, 
the General Counsel, and the President of 
the Government National Mortgage Asso-
ciation (GNMA) shall: 

(1) Ensure compliance with this part 
for all actions under their jurisdiction 
that are proposed to be conducted, sup-
ported, or permitted in a floodplain or 
wetland; 

(2) Ensure that actions approved by 
HUD or responsible entities are mon-
itored and that any prescribed mitiga-
tion is implemented; 

(3) Ensure that the offices under 
their jurisdiction have the technical 
resources to implement the require-
ments of this part; and 

(4) Incorporate in departmental regu-
lations, handbooks, and project and 
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