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(iii) A permanent covenant or com-
parable restriction is placed on the 
property’s continued use to preserve 
the floodplain or wetland; 

(8) HUD’s or the responsible entity’s 
approval of financial assistance for a 
project on any nonwetland site in a 
floodplain for which FEMA has issued: 

(i) A final Letter of Map Amendment 
(LOMA), final Letter of Map Revision 
(LOMR), or final Letter of Map Revi-
sion Based on Fill (LOMR–F) that re-
moved the property from a FEMA-des-
ignated floodplain location; or 

(ii) A conditional LOMA, conditional 
LOMR, or conditional LOMR–F if HUD 
or the responsible entity’s approval is 
subject to the requirements and condi-
tions of the conditional LOMA or con-
ditional LOMR; 

(9) Issuance or use of Housing Vouch-
ers, Certificates under the Section 8 
Existing Housing Program, or other 
forms of rental subsidy where HUD, the 
awarding community, or the public 
housing agency that administers the 
contract awards rental subsidies that 
are not project-based (i.e., do not in-
volve site-specific subsidies); 

(10) Special projects directed to the 
removal of material and architectural 
barriers that restrict the mobility of 
and accessibility to elderly and persons 
with disabilities; 

(11) The approval of financial assist-
ance for acquisition, leasing, construc-
tion, rehabilitation, repair, mainte-
nance, or operation of ships and other 
waterborne vessels that will be used for 
transportation or cruises and will not 
be permanently moored. 

[78 FR 68731, Nov. 15, 2013; 78 FR 74009, Dec. 
10, 2013] 

Subpart C—Procedures for Mak-
ing Determinations on Flood-
plain Management and Pro-
tection of Wetlands 

§ 55.20 Decision making process. 

Except for actions covered by 
§ 55.12(a), the decisionmaking process 
for compliance with this part contains 
eight steps, including public notices 
and an examination of practicable al-
ternatives when addressing floodplains 
and wetlands. The steps to be followed 

in the decisionmaking process are as 
follows: 

(a) Step 1. Determine whether the 
proposed action is located in the 100- 
year floodplain (500-year floodplain for 
critical actions) or results in new con-
struction in a wetland. If the action 
does not occur in a floodplain or result 
in new construction in a wetland, then 
no further compliance with this part is 
required. The following process shall be 
followed by HUD (or the responsible en-
tity) in making wetland determina-
tions. 

(1) Refer to § 55.28(a) where an appli-
cant has submitted with its application 
to HUD (or to the recipient under pro-
grams subject to 24 CFR part 58) an in-
dividual Section 404 permit (including 
approval conditions and related envi-
ronmental review). 

(2) Refer to § 55.2(b)(11) for making 
wetland determinations under this 
part. 

(3) For proposed actions occurring in 
both a wetland and a floodplain, com-
pletion of the decisionmaking process 
under § 55.20 is required regardless of 
the issuance of a Section 404 permit. In 
such a case, the wetland will be consid-
ered among the primary natural and 
beneficial functions and values of the 
floodplain. 

(b) Step 2. Notify the public and agen-
cies responsible for floodplain manage-
ment or wetlands protection at the ear-
liest possible time of a proposal to con-
sider an action in a 100-year floodplain 
(or a 500-year floodplain for a Critical 
Action) or wetland and involve the af-
fected and interested public and agen-
cies in the decisionmaking process. 

(1) The public notices required by 
paragraphs (b) and (g) of this section 
may be combined with other project 
notices wherever appropriate. Notices 
required under this part must be bilin-
gual if the affected public is largely 
non-English speaking. In addition, all 
notices must be published in an appro-
priate local printed news medium, and 
must be sent to federal, state, and local 
public agencies, organizations, and, 
where not otherwise covered, individ-
uals known to be interested in the pro-
posed action. 

(2) A minimum of 15 calendar days 
shall be allowed for comment on the 
public notice. 
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(3) A notice under this paragraph 
shall state: The name, proposed loca-
tion, and description of the activity; 
the total number of acres of floodplain 
or wetland involved; the related nat-
ural and beneficial functions and val-
ues of the floodplain or wetland that 
may be adversely affected by the pro-
posed activity; the HUD approving offi-
cial (or the Certifying Officer of the re-
sponsible entity authorized by 24 CFR 
part 58); and the phone number to call 
for information. The notice shall indi-
cate the hours of HUD or the respon-
sible entity’s office, and any Web site 
at which a full description of the pro-
posed action may be reviewed. 

(c) Step 3. Identify and evaluate prac-
ticable alternatives to locating the 
proposed action in a 100-year floodplain 
(or a 500-year floodplain for a Critical 
Action) or wetland. 

(1) Except as provided in paragraph 
(c)(3) of this section, HUD’s or the re-
sponsible entity’s consideration of 
practicable alternatives to the pro-
posed site selected for a project should 
include: 

(i) Locations outside and not affect-
ing the 100-year floodplain (or the 500- 
year floodplain for a Critical Action) or 
wetland; 

(ii) Alternative methods to serve the 
identical project objective, including 
feasible technological alternatives; and 

(iii) A determination not to approve 
any action proposing the occupancy or 
modification of a floodplain or wet-
land. 

(2) Practicability of alternative sites 
should be addressed in light of the fol-
lowing: 

(i) Natural values such as topog-
raphy, habitat, and hazards; 

(ii) Social values such as aesthetics, 
historic and cultural values, land use 
patterns, and environmental justice; 
and 

(iii) Economic values such as the cost 
of space, construction, services, and re-
location. 

(3) For multifamily projects involv-
ing HUD mortgage insurance that are 
initiated by third parties, HUD’s con-
sideration of practicable alternatives 
should include a determination not to 
approve the request. 

(d) Step 4. Identify and evaluate the 
potential direct and indirect impacts 

associated with the occupancy or modi-
fication of the 100-year floodplain (or 
the 500-year floodplain for a Critical 
Action) or the wetland and the poten-
tial direct and indirect support of 
floodplain and wetland development 
that could result from the proposed ac-
tion. 

(1) Floodplain evaluation: The focus of 
the floodplain evaluation should be on 
adverse impacts to lives and property, 
and on natural and beneficial flood-
plain values. Natural and beneficial 
values include: 

(i) Water resources such as natural 
moderation of floods, water quality 
maintenance, and groundwater re-
charge; 

(ii) Living resources such as flora and 
fauna; 

(iii) Cultural resources such as ar-
chaeological, historic, and recreational 
aspects; and 

(iv) Agricultural, aquacultural, and 
forestry resources. 

(2) Wetland evaluation: In accordance 
with Section 5 of Executive Order 11990, 
the decisionmaker shall consider fac-
tors relevant to a proposal’s effect on 
the survival and quality of the wet-
land. Among these factors that should 
be evaluated are: 

(i) Public health, safety, and welfare, 
including water supply, quality, re-
charge, and discharge; pollution; flood 
and storm hazards and hazard protec-
tion; and sediment and erosion; 

(ii) Maintenance of natural systems, 
including conservation and long-term 
productivity of existing flora and 
fauna; species and habitat diversity 
and stability; natural hydrologic func-
tion; wetland type; fish; wildlife; tim-
ber; and food and fiber resources; 

(iii) Cost increases attributed to wet-
land-required new construction and 
mitigation measures to minimize harm 
to wetlands that may result from such 
use; and 

(iv) Other uses of wetlands in the 
public interest, including recreational, 
scientific, and cultural uses. 

(e) Step 5. Where practicable, design 
or modify the proposed action to mini-
mize the potential adverse impacts to 
and from the 100-year floodplain (or the 
500-year floodplain for a Critical Ac-
tion) or the wetland and to restore and 
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preserve its natural and beneficial 
functions and values. 

(1) Minimization techniques for 
floodplain and wetland purposes in-
clude, but are not limited to: the use of 
permeable surfaces, natural landscape 
enhancements that maintain or restore 
natural hydrology through infiltration, 
native plant species, bioswales, 
evapotranspiration, stormwater cap-
ture and reuse, green or vegetative 
roofs with drainage provisions, and 
Natural Resource Conservation Service 
conservation easements. Floodproofing 
and elevating structures, including 
freeboard above the required base flood 
elevations, are also minimization tech-
niques for floodplain purposes. 

(2) Appropriate and practicable com-
pensatory mitigation is recommended 
for unavoidable adverse impacts to 
more than one acre of wetland. Com-
pensatory mitigation includes, but is 
not limited to: permitee-responsible 
mitigation, mitigation banking, in-lieu 
fee mitigation, the use of preservation 
easements or protective covenants, and 
any form of mitigation promoted by 
state or Federal agencies. The use of 
compensatory mitigation may not sub-
stitute for the requirement to avoid 
and minimize impacts to the maximum 
extent practicable. 

(3) Actions covered by § 55.12(a) must 
be rejected if the proposed minimiza-
tion is financially or physically un-
workable. All critical actions in the 
500-year floodplain shall be designed 
and built at or above the 100-year 
floodplain (in the case of new construc-
tion) and modified to include: 

(i) Preparation of and participation 
in an early warning system; 

(ii) An emergency evacuation and re-
location plan; 

(iii) Identification of evacuation 
route(s) out of the 500-year floodplain; 
and 

(iv) Identification marks of past or 
estimated flood levels on all struc-
tures. 

(f) Step 6. Reevaluate the proposed ac-
tion to determine: 

(1) Whether the action is still prac-
ticable in light of exposure to flood 
hazards in the floodplain or wetland, 
possible adverse impacts on the flood-
plain or wetland, the extent to which it 
will aggravate the current hazards to 

other floodplains or wetlands, and the 
potential to disrupt the natural and 
beneficial functions and values of 
floodplains or wetlands; and 

(2) Whether alternatives prelimi-
narily rejected at Step 3 (paragraph 
(c)) of this section are practicable in 
light of information gained in Steps 4 
and 5 (paragraphs (d) and (e)) of this 
section. 

(i) The reevaluation of alternatives 
shall include the potential impacts 
avoided or caused inside and outside 
the floodplain or wetland area. The im-
pacts should include the protection of 
human life, real property, and the nat-
ural and beneficial functions and val-
ues served by the floodplain or wet-
land. 

(ii) A reevaluation of alternatives 
under this step should include a discus-
sion of economic costs. For floodplains, 
the cost estimates should include sav-
ings or the costs of flood insurance, 
where applicable; flood proofing; re-
placement of services or functions of 
critical actions that might be lost; and 
elevation to at least the base flood ele-
vation for sites located in floodplains, 
as appropriate on the applicable source 
under § 55.2(b)(1). For wetlands, the cost 
estimates should include the cost of 
filling the wetlands and mitigation. 

(g) Step 7. (1) If the reevaluation re-
sults in a determination that there is 
no practicable alternative to locating 
the proposal in the 100-year floodplain 
(or the 500-year floodplain for a Crit-
ical Action) or the wetland, publish a 
final notice that includes: 

(i) The reasons why the proposal 
must be located in the floodplain or 
wetland; 

(ii) A list of the alternatives consid-
ered in accordance with para-
graphs(c)(1) and (c)(2) of this section; 
and 

(iii) All mitigation measures to be 
taken to minimize adverse impacts and 
to restore and preserve natural and 
beneficial functions and values. 

(2) In addition, the public notice pro-
cedures of § 55.20(b)(1) shall be followed, 
and a minimum of 7 calendar days for 
public comment before approval of the 
proposed action shall be provided. 

(h) Step 8. Upon completion of the de-
cisionmaking process in Steps 1 
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through 7, implement the proposed ac-
tion. There is a continuing responsi-
bility on HUD (or on the responsible 
entity authorized by 24 CFR part 58) 
and the recipient (if other than the re-
sponsible entity) to ensure that the 
mitigating measures identified in Step 
7 are implemented. 

[61 FR 50916, Sept. 27, 1996, as amended at 78 
FR 68732, Nov. 15, 2013] 

§ 55.21 Notification of floodplain haz-
ard. 

For HUD programs under which a fi-
nancial transaction for a property lo-
cated in a floodplain (a 500-year flood-
plain for a Critical Action) is guaran-
teed, approved, regulated or insured, 
any private party participating in the 
transaction and any current or pro-
spective tenant shall be informed by 
HUD (or by HUD’s designee, e.g., a 
mortgagor) or a responsible entity sub-
ject to 24 CFR part 58 of the hazards of 
the floodplain location before the exe-
cution of documents completing the 
transaction. 

[61 FR 50916, Sept. 27, 1996, as amended at 78 
FR 68734, Nov. 15, 2013] 

§ 55.22 Conveyance restrictions for the 
disposition of multifamily real 
property. 

(a) In the disposition (including leas-
ing) of multifamily properties acquired 
by HUD that are located in a floodplain 
(a 500-year floodplain for a Critical Ac-
tion), the documents used for the con-
veyance must: (1) Refer to those uses 
that are restricted under identified fed-
eral, state, or local floodplain regula-
tions; and 

(2) Include any land use restrictions 
limiting the use of the property by a 
grantee or purchaser and any succes-
sors under state or local laws. 

(b)(1) For disposition of multifamily 
properties acquired by HUD that are 
located in a 500-year floodplain and 
contain Critical Actions, HUD shall, as 
a condition of approval of the disposi-
tion, require by covenant or com-
parable restriction on the property’s 
use that the property owner and suc-
cessive owners provide written notifi-
cation to each current and prospective 
tenant concerning: (i) The hazards to 
life and to property for those persons 
who reside or work in a structure lo-

cated within the 500-year floodplain, 
and 

(ii) The availability of flood insur-
ance on the contents of their dwelling 
unit or business. 

(2) The notice shall also be posted in 
the building so that it will be legible at 
all times and easily visible to all per-
sons entering or using the building. 

[59 FR 19107, Apr. 21, 1994, as amended at 59 
FR 33199, June 28, 1994] 

§ 55.23 [Reserved] 

§ 55.24 Aggregation. 
Where two or more actions have been 

proposed, require compliance with sub-
part C of this part, affect the same 
floodplain or wetland, and are cur-
rently under review by HUD (or by a 
responsible entity authorized by 24 
CFR part 58), individual or aggregated 
approvals may be issued. A single com-
pliance review and approval under this 
section is subject to compliance with 
the decisionmaking process in § 55.20. 

[78 FR 68734, Nov. 15, 2013] 

§ 55.25 Areawide compliance. 
(a) A HUD-approved areawide compli-

ance process may be substituted for in-
dividual compliance or aggregated 
compliance under § 55.24 where a series 
of individual actions is proposed or 
contemplated in a pertinent area for 
HUD’s examination of floodplain haz-
ards. In areawide compliances, the area 
for examination may include a sector 
of, or the entire, floodplain—as rel-
evant to the proposed or anticipated 
actions. The areawide compliance proc-
ess shall be in accord with the decision 
making process under § 55.20. 

(b) The areawide compliance process 
shall address the relevant executive or-
ders and shall consider local land use 
planning and development controls 
(e.g., those enforced by the community 
for purposes of floodplain management 
under the National Flood Insurance 
Program (NFIP)) and applicable state 
programs for floodplain management. 
The process shall include the develop-
ment and publication of a strategy 
that identifies the range of develop-
ment and mitigation measures under 
which the proposed HUD assistance 
may be approved and that indicates the 
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