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the junior mortgage shall become due 
and payable; 

(ii) The total amount of repayments 
under the junior mortgage shall not ex-
ceed the least of: 

(A) One-half of the mortgagor’s eq-
uity interest in the property at the 
time of sale or refinancing; 

(B) Three times the amount of funds 
advanced to effect the interest rate 
buy-down; or 

(C) The sum of the original loan 
amount plus the total accrued interest 
on the junior mortgage at the time of 
repayment; and 

(iii) The junior mortgage shall con-
tain a provision permitting the mort-
gagor to prepay the mortgage in whole 
or in part at any time, and shall not 
provide for the payment of any charge 
on account of such prepayment. Any 
full or partial prepayment will not be 
recoverable by the mortgagor if, by ap-
plication of paragraph (d)(1)(ii) on sale 
or refinancing of the property, a lesser 
amount than the amount prepaid 
would have been due. 

(2) The sum of the principal amount 
of the insured mortgage, any second 
mortgage made under paragraph (b) or 
(c) of this section, and the mortgage se-
curing the repayment of funds ad-
vanced to reduce the borrower’s 
monthly payments (whether a second 
or third mortgage) may exceed the 
loan-to-value limitation applicable to 
the insured mortgage, but such sum 
may not exceed the maximum mort-
gage limit for the area. 

[45 FR 19223, Mar. 25, 1980, as amended at 50 
FR 20906, May 21, 1985; 56 FR 4477, Feb. 4, 
1991; 58 FR 42647, Aug. 11, 1993] 

§ 203.33 Relationship of income to 
mortgage payments. 

(a) Adequacy of mortgagor’s gross in-
come. A mortgagor must establish, to 
the satisfaction of the Secretary, that 
his or her gross income is and will be 
adequate to meet (1) the periodic pay-
ments required by the mortgage sub-
mitted for insurance and (2) other long- 
term obligations. 

(b) Determinations of adequacy of 
mortgagor income under this section 
shall be made in a uniform manner 
without regard to race, color, religion, 
sex, national origin, familial status, 
handicap, marital status, actual or per-

ceived sexual orientation, gender iden-
tity, source of income of the mort-
gagor, or location of the property. 

[37 FR 16390, Aug. 12, 1972, as amended at 54 
FR 38649, Sept. 20, 1989; 59 FR 59648, Nov. 18, 
1994; 77 FR 5675, Feb. 3, 2012] 

§ 203.34 Credit standing. 
A mortgagor must have a general 

credit standing satisfactory to the 
Commissioner. 

§ 203.35 Disclosure and verification of 
Social Security and Employer Iden-
tification Numbers. 

To be eligible for mortgage insurance 
under this part, the mortgagor must 
meet the requirements for the disclo-
sure and verification of Social Security 
and Employer Identification Numbers, 
as provided by part 200, subpart U, of 
this chapter. 

(Approved by the Office of Management and 
Budget under control numbers 2502–0059, 
2502–0159, and 2502–0268) 

[54 FR 39693, Sept. 27, 1989] 

§ 203.36 [Reserved] 

ELIGIBLE PROPERTIES 

§ 203.37 Nature of title to realty. 
A mortgage, to be eligible for insur-

ance, must be on real estate held in fee 
simple, or on leasehold under a lease 
for not less than 99 years which is re-
newable, or under a lease having a pe-
riod of not less than 10 years to run be-
yond the maturity date of the mort-
gage. 

[49 FR 21319, May 21, 1984] 

§ 203.37a Sale of property. 
(a) Sale by owner of record—(1) Owner 

of record requirement. To be eligible for 
a mortgage insured by FHA, the prop-
erty must be purchased from the owner 
of record and the transaction may not 
involve any sale or assignment of the 
sales contract. 

(2) Supporting documentation. The 
mortgagee shall obtain documentation 
verifying that the seller is the owner of 
record and must submit this docu-
mentation to HUD as part of the appli-
cation for mortgage insurance, in ac-
cordance with § 203.255(b)(12). This doc-
umentation may include, but is not 
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limited to, a property sales history re-
port, a copy of the recorded deed from 
the seller, or other documentation 
(such as a copy of a property tax bill, 
title commitment, or binder) dem-
onstrating the seller’s ownership. 

(b) Time restrictions on re-sales—(1) 
General. The eligibility of a property 
for a mortgage insured by FHA is de-
pendent on the time that has elapsed 
between the date the seller acquired 
the property (based upon the date of 
settlement) and the date of execution 
of the sales contract that will result in 
the FHA mortgage insurance (the re- 
sale date). The mortgagee shall obtain 
documentation verifying compliance 
with the time restrictions described in 
this paragraph and must submit this 
documentation to HUD as part of the 
application for mortgage insurance, in 
accordance with § 203.255(b). 

(2) Re-sales occurring 90 days or less 
following acquisition. If the re-sale date 
is 90 days or less following the date of 
acquisition by the seller, the property 
is not eligible for a mortgage to be in-
sured by FHA. 

(3) Re-sales occurring between 91 days 
and 180 days following acquisition. (i) If 
the re-sale date is between 91 days and 
180 days following acquisition by the 
seller, the property is generally eligi-
ble for a mortgage insured by FHA. 

(ii) However, HUD will require that 
the mortgagee obtain additional docu-
mentation if the re-sale price is 100 per-
cent over the purchase price. Such doc-
umentation must include an appraisal 
from another appraiser. The mortgagee 
may also document its loan file to sup-
port the increased value by estab-
lishing that the increased value results 
from the rehabilitation of the property. 

(iii) HUD may revise the level at 
which additional documentation is re-
quired under § 203.37a(b)(3) at 50 to 150 
percent over the original purchase 
price. HUD will revise this level by 
FEDERAL REGISTER notice with a 30 day 
delayed effective date. 

(4) Authority to address property flip-
ping for re-sales occurring between 91 
days and 12 months following acquisition. 
(i) If the re-sale date is more than 90 
days after the date of acquisition by 
the seller, but before the end of the 
twelfth month after the date of acqui-

sition, the property is eligible for a 
mortgage to be insured by FHA. 

(ii) However, HUD may require that 
the lender provide additional docu-
mentation to support the re-sale value 
of the property if the re-sale price is 5 
percent or greater than the lowest 
sales price of the property during the 
preceding 12 months (as evidenced by 
the contract of sale). At HUD’s discre-
tion, such documentation must in-
clude, but is not limited to, an ap-
praisal from another appraiser. HUD 
may exclude re-sales of less than a spe-
cific dollar amount from the additional 
value documentation requirements. 

(iii) If the additional value docu-
mentation supports a value of the prop-
erty that is more than 5 percent lower 
than the value supported by the first 
appraisal, the lower value will be used 
to calculate the maximum mortgage 
amount under § 203.18. Otherwise, the 
value supported by the first appraisal 
will be used to calculate the maximum 
mortgage amount. 

(iv) HUD will announce its deter-
mination to require additional value 
documentation through issuance of a 
FEDERAL REGISTER notice. The require-
ment for additional value documenta-
tion may be established either on a na-
tionwide or regional basis. Further, the 
FEDERAL REGISTER notice will specify 
the percentage increase in the re-sale 
price that will trigger the need for ad-
ditional documentation, and will speci-
fy the acceptable types of documenta-
tion. The FEDERAL REGISTER notice 
may also exclude re-sales of less than a 
specific dollar amount from the addi-
tional value documentation require-
ments. Any such FEDERAL REGISTER 
notice, and any subsequent revisions, 
will be issued at least thirty days be-
fore taking effect. 

(v) The level at which additional doc-
umentation is required under 
§ 203.37a(b)(4) shall supersede that 
under § 203.37a(b)(3). 

(5) Re-sales occurring more than 12 
months following acquisition. If the re- 
sale date is more than 12 months fol-
lowing the date of acquisition by the 
seller, the property is eligible for a 
mortgage insured by FHA. 
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(c) Exceptions to the time restrictions on 
sales. The time restrictions on sales de-
scribed in paragraph (b) of this section 
do not apply to: 

(1) Sales by HUD of Real Estate- 
Owned (REO) properties under 24 CFR 
part 291 and of single family assets in 
revitalization areas pursuant to sec-
tion 204 of the National Housing Act (12 
U.S.C. 1710); 

(2) Sales by another agency of the 
United States Government of REO sin-
gle family properties pursuant to pro-
grams operated by these agencies; 

(3) Sales of properties by nonprofit 
organizations approved to purchase 
HUD REO single family properties at a 
discount with resale restrictions; 

(4) Sales of properties that were ac-
quired by the sellers by inheritance; 

(5) Sales of properties purchased by 
an employer or relocation agency in 
connection with the relocation of an 
employee; 

(6) Sales of properties by state- and 
federally-chartered financial institu-
tions and government-sponsored enter-
prises (GSEs); 

(7) Sales of properties by local and 
state government agencies; and 

(8) Only upon announcement by HUD 
through issuance of a notice, sales of 
properties located in areas designated 
by the President as federal disaster 
areas. The notice will specify how long 
the exception will be in effect. 

(d) Sanctions and indemnification. 
Failure of a mortgagee to comply with 
the requirements of this section may 
result in HUD requesting indemnifica-
tion of the mortgage loan, or seeking 
other appropriate remedies under 24 
CFR part 25. 

[68 FR 23375, May 1, 2003, as amended at 69 
FR 77116, Dec. 23, 2004; 71 FR 33142, June 7, 
2006] 

§ 203.38 Location of dwelling. 

At the time a mortgage is insured 
there must be located on the mort-
gaged property one or more dwellings 
designed principally for residential use 
for not more than four families. 

[61 FR 36264, July 9, 1996] 

§ 203.39 Standards for buildings. 
The buildings on the mortgaged prop-

erty must conform with the standards 
prescribed by the Commissioner. 

§ 203.40 Location of property. 
The mortgaged property shall be lo-

cated within the United States, Puerto 
Rico, Guam, the Virgin Islands, the 
Commonwealth of the Northern Mar-
iana Islands, and American Samoa. The 
mortgaged property, if otherwise ac-
ceptable to the Commissioner, may be 
located in any community where the 
housing standards meet the require-
ments of the Commissioner. 

[49 FR 12697, Mar. 30, 1984, as amended at 61 
FR 36264, July 9, 1996] 

§ 203.41 Free assumability; exceptions. 
(a) Definitions. As used in this sec-

tion: 
(1) Low- or moderate-income housing 

means housing which is designed to be 
affordable, taking into account avail-
able financing, to individuals or fami-
lies whose household income does not 
exceed 115 percent of the median in-
come for the area, as determined by 
the Secretary with adjustments for 
smaller and larger families. The Sec-
retary may approve a higher percent-
age up to 140 percent. 

(2) Eligible governmental or nonprofit 
program means a program operated pur-
suant to a program established by Fed-
eral law, operated by a State or local 
government, or operated by an eligible 
nonprofit organization, if the program 
is designed to assist the purchase of 
low-or moderate-income housing in-
cluding rental housing. 

(3) Legal restrictions on conveyance 
means any provision in any legal in-
strument, law or regulation applicable 
to the mortgagor or the mortgaged 
property, including but not limited to 
a lease, deed, sales contract, declara-
tion of covenants, declaration of condo-
minium, option, right of first refusal, 
will, or trust agreement, that attempts 
to cause a conveyance (including a 
lease) made by the mortgagor to: 

(i) Be void or voidable by a third 
party; 

(ii) Be the basis of contractual liabil-
ity of the mortgagor for breach of an 
agreement not to convey, including 
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