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(ii) Identifies the attorney-in-fact; 
and 

(iii) Describes the scope of the powers 
granted, to include leasing land, and 
any limits on those powers. 

(c) BIA may give written consent to 
a lease, and that consent must be 
counted in the percentage ownership 
described in § 162.012, on behalf of: 

(1) The individual owner if the owner 
is deceased and the heirs to, or devisees 
of, the interest of the deceased owner 
have not been determined; 

(2) An individual whose whereabouts 
are unknown to us, after we make a 
reasonable attempt to locate the indi-
vidual; 

(3) An individual who is found to be 
non compos mentis or determined to be 
an adult in need of assistance who does 
not have a guardian duly appointed by 
a court of competent jurisdiction, or an 
individual under legal disability as de-
fined in part 115 of this chapter; 

(4) An orphaned minor who does not 
have a guardian duly appointed by a 
court of competent jurisdiction; 

(5) An individual who has given us a 
written power of attorney to lease 
their land; and 

(6) The individual Indian landowners 
of a fractionated tract where: 

(i) We have given the Indian land-
owners written notice of our intent to 
consent to a lease on their behalf; 

(ii) The Indian landowners are unable 
to agree upon a lease during a 3 month 
negotiation period following the no-
tice; and 

(iii) The land is not being used by an 
Indian landowner under § 162.005(b)(1). 

LEASE ADMINISTRATION 

§ 162.014 What laws will apply to 
leases approved under this part? 

(a) In addition to the regulations in 
this part, leases approved under this 
part: 

(1) Are subject to applicable Federal 
laws and any specific Federal statutory 
requirements that are not incorporated 
in this part; 

(2) Are subject to tribal law, subject 
to paragraph (b) of this section; and 

(3) Are not subject to State law or 
the law of a political subdivision there-
of except that: 

(i) State law or the law of a political 
subdivision thereof may apply in the 

specific areas and circumstances in In-
dian country where the Indian tribe 
with jurisdiction has made it expressly 
applicable; 

(ii) State law may apply in the spe-
cific areas and circumstances in Indian 
country where Congress has made it 
expressly applicable; and 

(iii) State law may apply where a 
Federal court has expressly applied 
State law to a specific area or cir-
cumstance in Indian country in the ab-
sence of Federal or tribal law. 

(b) Tribal laws generally apply to 
land under the jurisdiction of the tribe 
enacting the laws, except to the extent 
that those tribal laws are inconsistent 
with these regulations or other appli-
cable Federal law. However, these regu-
lations may be superseded or modified 
by tribal laws, as long as: 

(1) The tribe has notified us of the su-
perseding or modifying effect of the 
tribal laws; 

(2) The superseding or modifying of 
the regulation would not violate a Fed-
eral statute or judicial decision, or 
conflict with our general trust respon-
sibility under Federal law; and 

(3) The superseding or modifying of 
the regulation applies only to tribal 
land. 

(c) Unless prohibited by Federal law, 
the parties to a lease may subject that 
lease to State or local law in the ab-
sence of Federal or tribal law, if: 

(1) The lease includes a provision to 
this effect; and 

(2) The Indian landowners expressly 
agree to the application of State or 
local law. 

(d) An agreement under paragraph (c) 
of this section does not waive a tribe’s 
sovereign immunity unless the tribe 
expressly states its intention to waive 
sovereign immunity in the lease of 
tribal land. 

§ 162.015 May a lease contain a pref-
erence consistent with tribal law 
for employment of tribal members? 

A lease of Indian land may include a 
provision, consistent with tribal law, 
requiring the lessee to give a pref-
erence to qualified tribal members, 
based on their political affiliation with 
the tribe. 
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