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must also provide the Indian land-
owners with an option to take posses-
sion of and title to the permanent im-
provements if the improvements are 
not removed within the specified time 
period. 

§ 162.416 How will BIA enforce re-
moval requirements in a business 
lease? 

(a) We may take appropriate enforce-
ment action to ensure removal of the 
permanent improvements and restora-
tion of the premises at the lessee’s ex-
pense: 

(1) In consultation with the tribe, for 
tribal land or, where feasible, with In-
dian landowners for individually owned 
Indian land; and 

(2) Before or after expiration, termi-
nation, or cancellation of the lease. 

(b) We may collect and hold the per-
formance bond or alternative form of 
security until removal and restoration 
are completed. 

§ 162.417 What requirements for due 
diligence must a business lease in-
clude? 

(a) If permanent improvements are to 
be constructed, the business lease must 
include due diligence requirements 
that require the lessee to complete 
construction of any permanent im-
provements within the schedule speci-
fied in the lease or general schedule of 
construction, and a process for chang-
ing the schedule by mutual consent of 
the parties. If construction does not 
occur, or is not expected to be com-
pleted, within the time period specified 
in the lease, the lessee must provide 
the Indian landowners and BIA with an 
explanation of good cause as to the na-
ture of any delay, the anticipated date 
of construction of facilities, and evi-
dence of progress toward commence-
ment of construction. 

(b) Failure of the lessee to comply 
with the due diligence requirements of 
the lease is a violation of the lease and 
may lead to cancellation of the lease 
under § 162.467. 

(c) BIA may waive the requirements 
in this section if such waiver is in the 
best interest of the Indian landowners. 

(d) The requirements of this section 
do not apply to leases for religious, 

educational, recreational, cultural, or 
other public purposes. 

§ 162.418 How must a business lease 
describe the land? 

(a) A business lease must describe the 
leased premises by reference to an offi-
cial or certified survey, if possible. If 
the land cannot be so described, the 
lease must include one or more of the 
following: 

(1) A legal description; 
(2) A survey-grade global positioning 

system description; or 
(3) Another description prepared by a 

registered land surveyor that is suffi-
cient to identify the leased premises. 

(b) If the tract is fractionated we will 
identify the undivided trust or re-
stricted interests in the leased prem-
ises. 

§ 162.419 May a business lease allow 
compatible uses? 

A business lease may provide for the 
Indian landowners to use, or authorize 
others to use, the leased premises for 
other uses compatible with the purpose 
of the business lease and consistent 
with the terms of the business lease. 
Any such use or authorization by the 
Indian landowners will not reduce or 
offset the monetary compensation for 
the business lease. 

MONETARY COMPENSATION 
REQUIREMENTS 

§ 162.420 How much monetary com-
pensation must be paid under a 
business lease of tribal land? 

(a) A business lease of tribal land 
may allow for any payment amount ne-
gotiated by the tribe, and we will defer 
to the tribe and not require a valuation 
if the tribe submits a tribal authoriza-
tion expressly stating that it: 

(1) Has negotiated compensation sat-
isfactory to the tribe; 

(2) Waives valuation; and 
(3) Has determined that accepting 

such negotiated compensation and 
waiving valuation is in its best inter-
est. 

(b) The tribe may request, in writing, 
that we determine fair market rental, 
in which case we will use a valuation in 
accordance with § 162.422. After pro-
viding the tribe with the fair market 
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rental, we will defer to a tribe’s deci-
sion to allow for any payment amount 
negotiated by the tribe. 

(c) If the conditions in paragraph (a) 
or (b) of this section are not met, we 
will require that the lease provide for 
fair market rental based on a valuation 
in accordance with § 162.422. 

§ 162.421 How much monetary com-
pensation must be paid under a 
business lease of individually 
owned Indian land? 

(a) A business lease of individually 
owned Indian land must require pay-
ment of not less than fair market rent-
al before any adjustments, based on a 
fixed amount, a percentage of the pro-
jected income, or some other method, 
unless paragraphs (b) or (c) of this sec-
tion permit a lesser amount. The lease 
must establish how the fixed amount, 
percentage, or combination will be cal-
culated and the frequency at which the 
payments will be made. 

(b) We may approve a lease of indi-
vidually owned Indian land that pro-
vides for the payment of nominal com-
pensation, or less than a fair market 
rental, if: 

(1) The Indian landowners execute a 
written waiver of the right to receive 
fair market rental; and 

(2) We determine it is in the Indian 
landowners’ best interest, based on fac-
tors including, but not limited to: 

(i) The lessee is a member of the im-
mediate family, as defined in § 162.003, 
of an individual Indian landowner; 

(ii) The lessee is a co-owner in the 
leased tract; 

(iii) A special relationship or cir-
cumstances exist that we believe war-
rant approval of the lease; 

(iv) The lease is for religious, edu-
cational, recreational, cultural, or 
other public purposes; 

(v) We have waived the requirement 
for a valuation under paragraph (e) of 
this section. 

(c) We may approve a lease that pro-
vides for payment of less than a fair 
market rental during the pre-develop-
ment or construction periods, if we de-
termine it is in the Indian landowners’ 
best interest. The lease must specify 
the amount of the compensation and 
the applicable periods. 

(d) We will require a valuation in ac-
cordance with § 162.422, unless: 

(1) 100 percent of the Indian land-
owners submit to us a written request 
to waive the valuation requirement; or 

(2) We waive the requirement under 
paragraph (e) of this section. 

(e) If the owners of the applicable 
percentage of interests under § 162.012 
of this part execute a business lease on 
behalf of all of the Indian landowners 
of a fractionated tract, the lease must 
provide that the non-consenting Indian 
landowners, and those on whose behalf 
we have consented, receive a fair mar-
ket rental, as determined by a valu-
ation, unless we waive the requirement 
because the tribe or lessee will con-
struct infrastructure improvements on, 
or serving, the leased premises, and we 
determine it is in the best interest of 
all the landowners. 

§ 162.422 How will BIA determine fair 
market rental for a business lease? 

(a) We will use a market analysis, ap-
praisal, or other appropriate valuation 
method to determine the fair market 
rental before we approve a business 
lease of individually owned Indian land 
or, at the request of the tribe, for trib-
al land. 

(b) We will either: 
(1) Prepare, or have prepared, a mar-

ket analysis, appraisal, or other appro-
priate valuation method; or 

(2) Use an approved market analysis, 
appraisal, or other appropriate valu-
ation method from the Indian land-
owners or lessee. 

(c) We will use or approve use of a 
market analysis, appraisal, or other 
appropriate valuation method only if 
it: 

(1) Has been prepared in accordance 
with USPAP or a valuation method de-
veloped by the Secretary under 25 
U.S.C. 2214; and 

(2) Complies with Departmental poli-
cies regarding appraisals, including 
third-party appraisals. 

(d) Indian landowners may use com-
petitive bidding as a valuation method. 

§ 162.423 When are monetary com-
pensation payments due under a 
business lease? 

(a) A business lease must specify the 
dates on which all payments are due. 
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