
527 

Bureau of Indian Affairs, Interior § 162.558 

§ 162.555 May a WSR lease provide for 
non-monetary or varying types of 
compensation? 

(a) A WSR lease may provide for the 
following, subject to the conditions in 
paragraphs (b) and (c) of this section: 

(1) Alternative forms of compensa-
tion, including but not limited to, in- 
kind consideration and payments based 
on percentage of income; or 

(2) Varying types of consideration at 
specific stages during the life of the 
lease, including but not limited to 
fixed annual payments during installa-
tion, payments based on income during 
an operational period, and bonuses. 

(b) For tribal land, we will defer to 
the tribe’s determination that the com-
pensation in paragraph (a) of this sec-
tion is in its best interest, if the tribe 
submits a signed certification or tribal 
authorization stating that it has deter-
mined the compensation in paragraph 
(a) of this section to be in its best in-
terest. 

(c) For individually owned land, we 
may approve a lease that provides for 
compensation under paragraph (a) of 
this section if we determine that it is 
in the best interest of the Indian land-
owners. 

§ 162.556 Will BIA notify a lessee when 
a payment is due under a WSR 
lease? 

Upon request of the Indian land-
owners, we may issue invoices to a les-
see in advance of the dates on which 
payments are due under a WSR lease. 
The lessee’s obligation to make these 
payments in a timely manner will not 
be excused if invoices are not delivered 
or received. 

§ 162.557 Must a WSR lease provide for 
compensation reviews or adjust-
ments? 

(a) For a WSR lease of tribal land, 
unless the lease provides otherwise, no 
periodic review of the adequacy of com-
pensation or adjustment is required if 
the tribe states in its tribal certifi-
cation or authorization that it has de-
termined that not having reviews and/ 
or adjustments is in its best interest. 

(b) For a WSR lease of individually 
owned Indian land, unless the lease 
provides otherwise, no periodic review 

of the adequacy of compensation or ad-
justment is required if: 

(1) If the term of the lease is 5 years 
or less; 

(2) The lease provides for automatic 
adjustments; or 

(3) We determine it is in the best in-
terest of the Indian landowners not to 
require a review or automatic adjust-
ment based on circumstances includ-
ing, but not limited to, the following: 

(i) The lease provides for payment of 
less than fair market rental; 

(ii) The lease is for public purposes; 
(iii) The lease provides for most or 

all of the compensation to be paid dur-
ing the first 5 years of the lease term 
or before the date the review would be 
conducted; or 

(iv) The lease provides for graduated 
rent or non-monetary or various types 
of compensation. 

(c) If the conditions in paragraph (a) 
or (b) of this section are not met, a re-
view of the adequacy of compensation 
must occur at least every fifth year, in 
the manner specified in the lease. The 
lease must specify: 

(1) When adjustments take effect; 
(2) Who can make adjustments; 
(3) What the adjustments are based 

on; and 
(4) How to resolve disputes arising 

from the adjustments. 
(d) When a review results in the need 

for adjustment of compensation, the 
Indian landowners must consent to the 
adjustment in accordance with § 162.012, 
unless the lease provides otherwise. 

§ 162.558 What other types of pay-
ments are required under a WSR 
lease? 

(a) The lessee may be required to pay 
additional fees, taxes, and assessments 
associated with the use of the land, as 
determined by entities having jurisdic-
tion, except as provided in § 162.017. The 
lessee must pay these amounts to the 
appropriate office. 

(b) If the leased premises are within 
an Indian irrigation project or drainage 
district, except as otherwise provided 
in part 171 of this chapter, the lessee 
must pay all operation and mainte-
nance charges that accrue during the 
lease term. The lessee must pay these 
amounts to the appropriate office in 
charge of the irrigation project or 
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drainage district. We will treat failure 
to make these payments as a violation 
of the lease. 

(c) Where the property is subject to 
at least one other lease for another 
compatible use, such as grazing, the 
lessees may agree among themselves 
how to allocate payment of the oper-
ation and maintenance charges. 

WSR LEASE BONDING AND INSURANCE 

§ 162.559 Must a lessee provide a per-
formance bond for a WSR lease? 

The lessee must provide a perform-
ance bond or alternative form of secu-
rity, except as provided in paragraph 
(f) of this section. 

(a) The performance bond or alter-
native form of security must be in an 
amount sufficient to secure the con-
tractual obligations including: 

(1) No less than: 
(i) The highest annual rental speci-

fied in the lease, if the compensation is 
paid annually; or 

(ii) If the compensation is not paid 
annually, another amount established 
by BIA in consultation with the tribe 
for tribal land or, where feasible, with 
Indian landowners for individually 
owned Indian land; 

(2) The installation of any required 
permanent improvements; 

(3) The operation and maintenance 
charges for any land located within an 
irrigation project; and 

(4) The restoration and reclamation 
of the leased premises, to their condi-
tion at the start of the lease term or 
some other specified condition. 

(b) The performance bond or other se-
curity: 

(1) Must be deposited with us and 
made payable only to us, and may not 
be modified without our approval, ex-
cept as provided in paragraph (b)(2) of 
this section; and 

(2) For tribal land, if the lease so pro-
vides, may be deposited with the tribe 
and made payable to the tribe, and 
may not be modified without the ap-
proval of the tribe. 

(c) The lease must specify the condi-
tions under which we may adjust secu-
rity or performance bond requirements 
to reflect changing conditions, includ-
ing consultation with the tribal land-
owner for tribal land before adjust-
ment. 

(d) We may require that the surety 
provide any supporting documents 
needed to show that the performance 
bond or alternative forms of security 
will be enforceable, and that the surety 
will be able to perform the guaranteed 
obligations. 

(e) The performance bond or other se-
curity instrument must require the 
surety to provide notice to us at least 
60 days before canceling a performance 
bond or other security. This will allow 
us to notify the lessee of its obligation 
to provide a substitute performance 
bond or other security and require col-
lection of the bond or security before 
the cancellation date. Failure to pro-
vide a substitute performance bond or 
security is a violation of the lease. 

(f) We may waive the requirement for 
a performance bond or alternative 
forms of security if: 

(1) The lease is for public purposes; or 
(2) The Indian landowners request it 

and we determine a waiver is in the In-
dian landowners’ best interest. 

(g) For tribal land, we will defer to 
the tribe’s determination that a waiver 
of the performance bond or alternative 
form of security is in its best interest, 
to the maximum extent possible. 

§ 162.560 What forms of security are 
acceptable under a WSR lease? 

(a) We will accept a performance 
bond only in one of the following 
forms: 

(1) Certificates of deposit issued by a 
federally insured financial institution 
authorized to do business in the United 
States; 

(2) Irrevocable letters of credit issued 
by a federally insured financial institu-
tion authorized to do business in the 
United States; 

(3) Negotiable Treasury securities; or 
(4) Surety bonds issued by a company 

approved by the U.S. Department of 
the Treasury. 

(b) We may accept an alternative 
form of security approved by us that 
provides adequate protection for the 
Indian landowners and us, including 
but not limited to an escrow agreement 
and assigned savings account. 

(c) All forms of performance bonds or 
alternative security must, if applica-
ble: 
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