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cultural significance to participating 
Tribes, individually or as members of a 
Consortium, are eligible for inclusion 
in AFAs under section 403(c). 

§ 1000.126 What does ‘‘special geo-
graphic, historical or cultural’’ 
mean? 

(a) Geographic generally refers to all 
lands presently ‘‘on or near’’ an Indian 
reservation, and all other lands within 
‘‘Indian country,’’ as defined by 18 
U.S.C. 1151. In addition, ‘‘geographic’’ 
includes: 

(1) Lands of former reservations; 
(2) Lands on or near those conveyed 

or to be conveyed under the Alaska Na-
tive Claims Settlement Act (ANCSA); 

(3) Judicially established aboriginal 
lands of a Tribe or a Consortium mem-
ber or as verified by the Secretary; and 

(4) Lands and waters pertaining to 
Indian rights in natural resources, 
hunting, fishing, gathering, and sub-
sistence activities, provided or pro-
tected by treaty or other applicable 
law. 

(b) Historical generally refers to pro-
grams or lands having a particular his-
tory that is relevant to the Tribe. For 
example, particular trails, forts, sig-
nificant sites, or educational activities 
that relate to the history of a par-
ticular Tribe. 

(c) Cultural refers to programs, sites, 
or activities as defined by individual 
Tribal traditions and may include, for 
example: 

(1) Sacred and medicinal sites; 
(2) Gathering of medicines or mate-

rials such as grasses for basket weav-
ing; or 

(3) Other traditional activities, in-
cluding, but not limited to, subsistence 
hunting, fishing, and gathering. 

§ 1000.127 Under Section 403(b)(2), 
when must programs be awarded 
non-competitively? 

Programs eligible for contracts under 
Pub. L. 93–638 must be awarded non- 
competitively. 

§ 1000.128 Is there a contracting pref-
erence for programs of special geo-
graphic, historical, or cultural sig-
nificance? 

Yes, if there is a special geographic, 
historical, or cultural significance to 
the program or activity administered 

by the bureau, the law affords the bu-
reau the discretion to include the pro-
grams or activities in an AFA on a 
non-competitive basis. 

§ 1000.129 Are there any programs that 
may not be included in an AFA? 

Yes, section 403(k) of the Act ex-
cludes from the program: 

(a) Inherently Federal functions; and 
(b) Programs where the statute es-

tablishing the existing program does 
not authorize the type of participation 
sought by the Tribe/Consortium, except 
as provided in § 1000.134. 

§ 1000.130 Does a Tribe/Consortium 
need to be identified in an author-
izing statute in order for a program 
or element of a program to be in-
cluded in a non-BIA AFA? 

No, the Act favors the inclusion of a 
wide range of programs. 

§ 1000.131 Will Tribes/Consortia par-
ticipate in the Secretary’s deter-
mination of what is to be included 
on the annual list of available pro-
grams? 

Yes, the Secretary must consult each 
year with Tribes/Consortia partici-
pating in self-governance programs re-
garding which bureau programs are eli-
gible for inclusion in AFAs. 

§ 1000.132 How will the Secretary con-
sult with Tribes/Consortia in devel-
oping the list of available pro-
grams? 

(a) On, or as near as possible to, Oc-
tober 1 of each year, the Secretary 
must distribute to each participating 
self-governance Tribe/Consortium the 
previous year’s list of available pro-
grams in accordance with section 
405(c)(4) of the Act. The list must in-
clude: 

(1) All of the Secretary’s proposed ad-
ditions and revisions for the coming 
year with an explanation; and 

(2) Programmatic targets and an ini-
tial point of contact for each bureau. 

(b) The Tribes/Consortia receiving 
the proposed list will have 30 days from 
receipt to comment in writing on the 
Secretary’s proposed revisions and to 
provide additions and revisions of their 
own for the Secretary to consider. 

(c) The Secretary will carefully con-
sider these comments before publishing 
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the list as required by section 405(c)(4) 
of the Act. 

(d) If the Secretary does not plan to 
include a Tribal suggestion or revision 
in the final published list, he/she must 
provide an explanation of his/her rea-
sons if requested by a Tribe. 

§ 1000.133 What else is on the list in 
addition to eligible programs? 

The list will also include pro-
grammatic targets and an initial point 
of contact for each bureau. Pro-
grammatic targets will be established 
as part of the consultation process de-
scribed in § 1000.132. 

§ 1000.134 May a bureau negotiate 
with a Tribe/Consortium for pro-
grams not specifically included on 
the annual section 405(c) list? 

Yes, the annual list will specify that 
bureaus will negotiate for other pro-
grams eligible under section 403(b)(2) 
when requested by a Tribe/Consortium. 
Bureaus may negotiate for section 
403(c) programs whether or not they 
are on the list. 

§ 1000.135 How will a bureau negotiate 
an annual funding agreement for a 
program of special geographic, his-
torical, or cultural significance to 
more than one Tribe? 

(a) If a program is of special geo-
graphic, historical, or cultural signifi-
cance to more than one Tribe, the bu-
reau may allocate the program among 
the several Tribes/Consortia or select 
one Tribe/Consortium with whom to 
negotiate an AFA. 

(b) In making a determination under 
paragraph (a) of this section, the bu-
reau will, in consultation with the af-
fected Tribes, consider: 

(1) The special significance of each 
Tribe’s or Consortium member’s inter-
est; and 

(2) The statutory objectives being 
served by the bureau program. 

(c) The bureau’s decision will be final 
for the Department. 

§ 1000.136 When will this determina-
tion be made? 

It will occur during the pre-negotia-
tion process, subject to the timeframes 
in § 1000.171 and § 1000.172. 

FUNDING 

§ 1000.137 What funds are included in 
an AFA? 

Bureaus determine the amount of 
funding to be included in the AFA 
using the following principles: 

(a) 403(b)(2) programs. In general, 
funds are provided in an AFA to the 
Tribe/Consortium in an amount equal 
to the amount that it is eligible to re-
ceive under section 106 of Pub. L. 93– 
638. 

(b) 403(c) programs. (1) The AFA will 
include: 

(i) Amounts equal to the direct costs 
the bureau would have incurred were it 
to operate that program at the level of 
work mutually agreed to in the AFA; 
and 

(ii) Allowable indirect costs. 
(2) A bureau is not required to in-

clude management and support funds 
from the regional or central office level 
in an AFA, unless: 

(i) The Tribe/Consortium will per-
form work previously performed at the 
regional or central office level; 

(ii) The work is not compensated in 
the indirect cost rate; and 

(iii) Including management and sup-
port costs in the AFA does not result 
in the Tribe/Consortium being paid 
twice for the same work when nego-
tiated indirect cost rate is applied. 

(c) Funding Limitations. The amount 
of funding must be subject to the avail-
ability and level of Congressional ap-
propriations to the bureau for that pro-
gram or activity. As the various bu-
reaus use somewhat differing budgeting 
practices, determining the amount of 
funds available for inclusion in the 
AFA for a particular program or activ-
ity is likely to vary among bureaus or 
programs. 

(1) The AFA may not exceed the 
amount of funding the bureau would 
have spent for direct operations and in-
direct support and management of that 
program in that year. 

(2) The AFA must not include fund-
ing for programs still performed by the 
bureau. 
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