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(2) Examples. The provisions of this
paragraph (j) are illustrated by the fol-
lowing examples:

Example 1. S has $6,500 of employment-re-
lated expenses for the care of his child who
is physically incapable of self-care. The ex-
penses are for services performed in S’s
household that also qualify as expenses for
medical care under section 213. Of the total
expenses, S may take into account $3,000
under section 21. S may deduct the balance
of the expenses, or $3,500, as expenses for
medical care under section 213 to the extent
the expenses exceed 7.5 percent of S’s ad-
justed gross income.

Example 2. The facts are the same as in Ex-
ample 1, however, S first takes into account
the $6,500 of expenses under section 213. S de-
ducts $500 as an expense for medical care,
which is the amount by which the expenses
exceed 7.5 percent of his adjusted gross in-
come. S may not take into account the $6,000
balance as employment-related expenses
under section 21, because he has taken the
full amount of the expenses into account in
computing the amount deductible under sec-
tion 213.

(k) Substantiation. A taxpayer claim-
ing a credit for employment-related ex-
penses must maintain adequate records
or other sufficient evidence to substan-
tiate the expenses in accordance with
section 6001 and the regulations there-
under.

(1) Effective/applicability date. This
section and §§1.21-2 through 1.21-4
apply to taxable years ending after Au-
gust 14, 2007.

[T.D. 9354, 72 FR 45341, Aug. 14, 2007]

§1.21-2 Limitations on amount cred-
itable.

(a) Annual dollar limitation. (1) The
amount of employment-related ex-
penses that may be taken into account
under §1.21-1(a) for any taxable year
cannot exceed—

(i) $2,400 ($3,000 for taxable years be-
ginning after December 31, 2002, and be-
fore January 1, 2011) if there is one
qualifying individual with respect to
the taxpayer at any time during the
taxable year; or

(i1) $4,800 ($6,000 for taxable years be-
ginning after December 31, 2002, and be-
fore January 1, 2011) if there are two or
more qualifying individuals with re-
spect to the taxpayer at any time dur-
ing the taxable year.
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(2) The amount determined under
paragraph (a)(1) of this section is re-
duced by the aggregate amount exclud-
able from gross income under section
129 for the taxable year.

(3) A taxpayer may take into account
the total amount of employment-re-
lated expenses that do not exceed the
annual dollar limitation although the
amount of employment-related ex-
penses attributable to one qualifying
individual is disproportionate to the
total employment-related expenses.
For example, a taxpayer with expenses
in 2007 of $4,000 for one qualifying indi-
vidual and $1,500 for a second quali-
fying individual may take into account
the full $5,500.

(4) A taxpayer is not required to pro-
rate the annual dollar limitation if a
qualifying individual ceases to qualify
(for example, by turning age 13) during
the taxable year. However, the tax-
payer may take into account only
amounts that qualify as employment-
related expenses before the disquali-
fying event. See also §1.21-1(b)(6).

(b) Earned income limitation—(1) In
general. The amount of employment-re-
lated expenses that may be taken into
account under section 21 for any tax-
able year cannot exceed—

(i) For a taxpayer who is not married
at the close of the taxable year, the
taxpayer’s earned income for the tax-
able year; or

(ii) For a taxpayer who is married at
the close of the taxable year, the lesser
of the taxpayer’s earned income or the
earned income of the taxpayer’s spouse
for the taxable year.

(2) Determination of spouse. For pur-
poses of this paragraph (b), a taxpayer
must take into account only the
earned income of a spouse to whom the
taxpayer is married at the close of the
taxable year. The spouse’s earned in-
come for the entire taxable year is
taken into account, however, even
though the taxpayer and the spouse
were married for only part of the tax-
able year. The taxpayer is not required
to take into account the earned income
of a spouse who died or was divorced or
separated from the taxpayer during the
taxable year. See §1.21-3(b) for rules
providing that certain married tax-
payers legally separated or living apart
are treated as not married.
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(3) Definition of earned income. For
purposes of this section, the term
earned income has the same meaning as
in section 32(c)(2) and the regulations
thereunder.

(4) Attribution of earned income to stu-
dent or incapacitated spouse. (i) For pur-
poses of this section, a spouse is
deemed, for each month during which
the spouse is a full-time student or is a
qualifying individual described in
§1.21-1(b)(1)(iii) or (b)(2)(iii), to be gain-
fully employed and to have earned in-
come of not less than—

(A) $200 ($250 for taxable years begin-
ning after December 31, 2002, and before
January 1, 2011) if there is one quali-
fying individual with respect to the
taxpayer at any time during the tax-
able year; or

(B) $400 ($500 for taxable years begin-
ning after December 31, 2002, and before
January 1, 2011) if there are two or
more qualifying individuals with re-
spect to the taxpayer at any time dur-
ing the taxable year.

(ii) For purposes of this paragraph
(b)(4), a full-time student is an indi-
vidual who, during each of 5 calendar
months of the taxpayer’s taxable year,
is enrolled as a student for the number
of course hours considered to be a full-
time course of study at an educational
organization as defined in section
170(b)(1)(A)({i). The enrollment for 5
calendar months need not be consecu-
tive.

(iii) Earned income may be attrib-
uted under this paragraph (b)(4), in the
case of any husband and wife, to only
one spouse in any month.

(c) Examples. The provisions of this
section are illustrated by the following
examples:

Example 1. In 2007, T, who is married to U,
pays employment-related expenses of $5,000
for the care of one qualifying individual. T’s
earned income for the taxable year is $40,000
and her husband’s earned income is $2,000. T
did not exclude any dependent care assist-
ance under section 129. Under paragraph
(b)(1) of this section, T may take into ac-
count under section 21 only the amount of
employment-related expenses that does not
exceed the lesser of her earned income or the
earned income of U, or $2,000.

Example 2. The facts are the same as in Ex-
ample 1 except that U is a full-time student
at an educational organization within the
meaning of section 170(b)(1)(A)({di) for 9
months of the taxable year and has no
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earned income. Under paragraph (b)(4) of this
section, U is deemed to have earned income
of $2,250. T may take into account $2,250 of
employment-related expenses under section
21.

Example 3. For all of 2007, V is a full-time
student and W, V’s husband, is an individual
who is incapable of self-care (as defined in
§1.21-1(b)(1)(iii)). V and W have no earned in-
come and pay expenses of $5,000 for W’s care.
Under paragraph (b)(4) of this section, either
V or W may be deemed to have $3,000 of
earned income. However, earned income may
be attributed to only one spouse under para-
graph (b)(4)(iii) of this section. Under the
limitation in paragraph (b)(1)(ii) of this sec-
tion, the lesser of V’s and W’s earned income
is zero. V and W may not take the expenses
into account under section 21.

(d) Cross-reference. For an additional
limitation on the credit under section
21, see section 26.

[T.D. 9354, 72 FR 45341, Aug. 14, 2007]

§1.21-3 Special rules
married taxpayers.

applicable to

(a) Joint return requirement. No credit
is allowed under section 21 for tax-
payers who are married (within the
meaning of section 7703 and the regula-
tions thereunder) at the close of the
taxable year unless the taxpayer and
spouse file a joint return for the tax-
able year. See section 6013 and the reg-
ulations thereunder relating to joint
returns of income tax by husband and
wife.

(b) Taxpayers treated as not married.
The requirements of paragraph (a) of
this section do not apply to a taxpayer
who is legally separated under a decree
of divorce or separate maintenance or
who is treated as not married under
section 7703(b) and the regulations
thereunder (relating to certain married
taxpayers living apart). A taxpayer
who is treated as not married under
this paragraph (b) is not required to
take into account the earned income of
the taxpayer’s spouse for purposes of
applying the earned income limitation
on the amount of employment-related
expenses under §1.21-2(b).

(¢c) Death of married taxpayer. If a
married taxpayer dies during the tax-
able year and the survivor may make a
joint return with respect to the de-
ceased spouse under section 6013(a)(3),
the credit is allowed for the year only
if a joint return is made. If, however,
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