AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

Internal Revenue Service, Treasury

subject to any liability imposed pursu-
ant to section 1445 and the regulations
thereunder for failure to withhold.

(f) Qualified notice. A qualified notice
for purposes of paragraph (b)(3)(iv) of
this section is a notice given by a part-
nership, trust or REIT regarding a dis-
tribution that is attributable to the
disposition of a U.S. real property in-
terest in accordance with the notice re-
quirements with respect to dividends
described in 17 CFR 240.10b-17(b) (1) or
(3) issued pursuant to the Securities
Exchange Act of 1934, 15 U.S.C. 78a et
seq. In the case of a REIT, a qualified
notice is only a notice of a distribu-
tion, all or any portion of which the
REIT actually designates, or charac-
terizes in accordance with paragraph
(c)(2)(ii)(C) of this section, as a capital
gain dividend in accordance with 17
CFR 240.10b-17(b) (1) or (3), with respect
to each share or certificate of bene-
ficial interest. A deemed designation
under paragraph (c)(2)(ii)(A) of this sec-
tion may not be the subject of a quali-
fied notice under this paragraph (f). A
person described in paragraph (b)(3) of
this section shall be treated as receiv-
ing a qualified notice at the time such
notice is published in accordance wtih
17 CFR 240.10b-17(b) (1) or (3).

(g) Reporting and paying over withheld
amounts. With respect to an amount
withheld under this section, a with-
holding agent is not required to con-
form to the requirements of §1.1445-
5(b)(5) but is required to report and pay
over to the Internal Revenue Service
any amount required to be withheld
pursuant to the rules and procedures of
section 1461, the regulations there-
under and §1.6302-2. Forms 1042 and
1042S are to be used for this purpose.

(h) Early refund procedure mot avail-
able. The early refund procedure set
forth in §1.1445-6(g) shall not apply to
amounts withheld under the rules of
this section. For adjustment of over-
withheld amounts, see §1.1461.4.

(i) Liability upon failure to withhold.
For rules regarding liability upon fail-
ure to withhold under §1445(e) and this
section, see §1.1445-1(e).

[T.D. 8321, 55 FR 50553, Dec. 7, 1990; 56 FR
4542, Feb. 5, 1991, as amended by T.D. 8647, 60
FR 66077, Dec. 21, 1995]
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§1.1445-10T Special rule for Foreign
governments (temporary).

(a) This section provides a temporary
regulation that, if and when adopted as
a final regulation will add a new para-
graph (d)(6) to §1.1445-2. Paragraph (b)
of this section would then appear as
paragraph (d)(6) of §1.1445-2.

(b) Foreign government—(1) As trans-
feror. A foreign government is subject
to U.S. taxation under section 897 on
the disposition of a U.S. real property
interest except to the extent specifi-
cally otherwise provided in the regula-
tions issued under section 892. A for-
eign government that disposes of a U.S.
real property interest that is not sub-
ject to taxation as specifically pro-
vided by the regulations under section
892 may present a notice of nonrecogni-
tion treatment pursuant to paragraph
(d)(2) of this section that specifically
cites the provision of such regulation,
and thereby avoids withholding by the
transferee of the property. A foreign
government that disposes of a U.S. real
property interest or the transferee of
the property may obtain a withholding
certificate from the Internal Revenue
Service that confirms the applicability
of section 892, but neither is required
to do so. Rules concerning the issuance
of withholding certificates are provided
in §1.1445-3.

(2) As transferee. A foreign govern-
ment or international organization
that acquires a U.S. real property in-
terest is fully subject to section 1445
and the regulations thereunder. There-
fore, such an entity is required to with-
hold tax upon the acquisition of a U.S.
real property interest from a foreign
person.

(c) Effective date. The rules of this
section shall be effective for transfers,
exchanges, distributions and other dis-
positions occuring on or after June 6,
1988.

[T.D. 8198, 53 FR 16230, May 5, 1988]

§1.1445-11T Special rules requiring
withholding under §1.1445-5 (tem-
porary).

(a) Purpose and scope. This section
provides temporary regulations that, if
and when adopted as a final regulation
will add certain new paragraphs within
§1.1445-5 (b) and (c). The paragraphs of
this section would then appear as set
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forth below. Paragraph (b) of this sec-
tion would then appear as paragraph
(b)(8)(v) of §1.1445-5. Paragraph (c) of
this section would then appear as para-
graph (c)(2)(i) of §1.1445-5. Paragraph
(d) of this section would then appear as
paragraph (g) of §1.1445-5.

(b) Dispositions of interests in partner-
ships, trusts, and estates. The provisions
of section 1445(e)(5), requiring with-
holding upon certain dispositions of in-
terests in partnerships, trusts, and es-
tates, that own directly or indirectly a
U.S. real property interest shall apply
to dispositions on or after the effective
date of a later Treasury decision under
section 897(g) of the Code except in the
case of dispositions of interests in part-
nerships in which fifty percent of the
value of the gross assets consist of U.S.
real property interests and ninety per-
cent or more of the value of the gross
assets consist of U.S. real property in-
terests plus any cash or cash equiva-
lents. The provisions of section
1445(e)(5), shall apply, however, to dis-
positions after June 6, 1988, of interests
in partnerships in which fifty percent
or more of the value of the gross assets
consist of U.S. real property interests,
and ninety percent or more of the
value of the gross assets consist of U.S.
real property interests plus any cash or
cash equivalents. See paragraph (d) of
this section.

(c) Transactions covered elsewhere. No
withholding is required under this
paragraph (c) with respect to the dis-
tribution of a U.S. real property inter-
est by a partnership, trust, or estate.
Such distributions shall be subject to
withholding under section 1445(e)(4)
and paragraph (f) of this §1.1445-5 on
the effective date of a later Treasury
decision published under section 897(g)
of the Code. No withholding is required
at this time for distributions described
in the preceding sentence. See para-
graph (b)(8)(iv) of this §1.1445-5. No
withholding is required under this
paragraph with respect to the disposi-
tion of an interest in a trust, estate, or
partnership except in the case of a
partnership in which fifty percent or
more of the value of the gross assets
consist of U.S. real property interests,
and ninety percent or more of the
value of the gross assets consist of U.S.
real property interests plus any cash or
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cash equivalents. See paragraph
(b)(8)(v) of §1.1445-5. Withholding shall
be required as provided in section
1445(e)(5) and paragraph (g) of this sec-
tion with respect to the disposition
after June 6, 1988, of an interest in a
partnership in which fifty percent or
more of the value of the gross assets
consist of U.S. real property interests,
and ninety percent or more of the
value of the gross assets consist of U.S.
real property interests plus any cash or
cash equivalents.

(d) Dispositions of interests in partner-
ships, trusts or estates—(1) Withholding
required on disposition of certain partner-
ship interests. Withholding is required
under section 1445(e)(5) and this para-
graph with respect to the disposition
by a foreign partner of an interest in a
domestic or foreign partnership in
which fifty percent or more of the
value of the gross assets consist of U.S.
real property interests, and ninety per-
cent or more of the value of the gross
assets consist of U.S. real property in-
terests plus any cash or cash equiva-
lents. For purposes of this paragraph
cash equivalents mean any asset read-
ily convertible into cash (whether or
not denominated in U.S. dollars), in-
cluding, but not limited to, bank ac-
counts, certificates of deposit, money
market accounts, commercial paper,
U.S. and foreign treasury obligations
and bonds, corporate obligations and
bonds, precious metals or commodities,
and publicly traded instruments. The
taxpayer on filing an income tax re-
turn for the year of the disposition
may demonstrate the extent to which
the gain on the disposition of the inter-
est is not attributable to U.S. real
property interests. A taxpayer is also
permitted by §1.1445-3 to apply for a
withholding certificate in instances
where reduced withholding is
approporiate.

(2) Withholding not required—(i) Trans-
feree receives statement that interest in
partnership is not described in paragraph
(d)(1). No withholding is required under
paragraph (d)(1) of this section upon
the disposition of a partnership inter-
est otherwise described in that para-
graph if the transferee is provided a
statement, issued by the partnership
and signed by a general partner under
penalties of perjury no earlier than 30
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days before the transfer, certifying
that fifty percent or more of the value
of the gross assets does not consist of
U.S. real property interests, or that
ninety percent or more of the value of
the gross assets of the partnership does
not consist of U.S. real property inter-
ests plus cash or cash equivalents.

(ii) Reliance on statement not per-
mitted. A transferee is not entitled to
rely upon a statement described in
paragraph (d)(2)(i) of this section if,
prior to or at the time of the transfer,
the transferee either—

(A) Has actual knowledge that the
statement is false, or

(B) Receives a notice, pursuant to
§1.1445-4.

Such a transferee’s withholding obliga-
tions shall apply as if the statement
had never been given, and such a trans-
feree may be held fully liable pursuant
to §1.1445-1(e) for any failure to with-
hold.

(iii) Belated notice of false statement.
If, after the date of the transfer, a
transferee receives notice that a state-
ment provided under paragraph (d)(2)(i)
of this section is false, then such trans-
feree may rely on the statement only
with respect to consideration that was
paid prior to the receipt of the notice.
Such a transferee is required to with-
hold a full 10 percent of the amount re-
alized from the consideration that re-
mains to be paid to the transferor.
Thus, if 10 percent or more of the
amount realized remains to be paid to
the transferor, then the transferee is
required to withhold and pay over the
full 10 percent. The transferee must do
so by withholding and paying over the
entire amount of each successive pay-
ment of consideration to the trans-
feror, until the full 10 percent of the
amount realized has been withheld and
paid over. Amounts so withheld must
be reported and paid over by the 20th
day following the date on which each
such payment of consideration is made.
A transferee that is subject to the rules
of this §1.1445-10T(d)(2)(iii) may not ob-
tain a withholding certificate pursuant
to §1.1445-3, but must instead withhold
and pay over the amounts required by
this paragraph.

§1.1446-0

(e) Effective date. The rules of this
section are effective for transactions
after June 6, 1988.

[T.D. 8198, 53 FR 16231, May 5, 1988]

§1.1446-0 Table of contents.

This section lists the captions con-
tained in §§1.1446-1 through 1.1446-7.

§1.1446-1 Withholding tax on foreign partners’
share of effectively connected taxable income.

(a) In general.

(b) Steps in determining 1446 tax obligation.

(c) Determining whether a partnership has a
foreign partner.

(1) In general.

(2) Submission of Forms W-8BEN, W-8IMY,
W-8ECI, W-8EXP, and W-9.

(i) In general.

(ii) Withholding certificate applicable to
each type of partner.

(A) U.S. person.

(B) Nonresident alien.

(C) Foreign partnership.

(D) Disregarded entities.

(E) Domestic and foreign grantor trusts.

(F) Nominees.

(G) Foreign governments, foreign tax-exempt
organizations and other foreign persons.

(H) Foreign corporations, certain foreign
trusts, and foreign estates.

(iii) Effect of Forms W-8BEN, W-8IMY, W-
8ECI, W-8EXP, W-9, and statement.

(A) Partnership reliance on withholding cer-
tificate.

(B) Reason to know.

(C) Subsequent knowledge and impact on
penalties.

(iv) Requirements for certificates to be valid.

(A) When period of validity expires.

(B) Required information for Forms W-8BEN,
W-8IMY, W-8ECI, and W-8EXP.

(v) Partner must provide new withholding
certificate when there is a change in cir-
cumstances.

(vi) Partnership must retain withholding
certificates.

(3) Presumptions in the absence of wvalid
Form W-8BEN, Form W-8IMY, Form W-
8ECI, Form W-8EXP, Form W-9, or state-
ment.

(4) Consequences when partnership knows or
has reason to know that Form W-8BEN,
Form W-8IMY, Form W-8ECI, Form W-
8EXP, or Form W-9 is incorrect or unreli-
able and does not withhold.

(5) Acceptable substitute form.

§1.1446-2 Determining a partnership’s effec-
tively comnected taxable income allocable to
foreign partners under section 704.

(a) In general.

(b) Computation.

(1) In general.

(2) Income and gain rules.
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