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then the QDOT will be treated, subject 
to paragraph (d)(1)(v) of this section, as 
meeting the requirements of paragraph 
(d)(1) of this section. Until this guid-
ance is published in the Internal Rev-
enue Bulletin (see § 601.601(d)(2) of this 
chapter), taxpayers may submit a re-
quest for a private letter ruling for the 
approval of an alternate plan or ar-
rangement proposed to be adopted to 
assure collection of the section 2056A 
estate tax in lieu of the requirements 
prescribed in this paragraph (d)(4). 

(5) Adjustment of dollar threshold and 
exclusion. The Commissioner may in-
crease or decrease the dollar amounts 
referred to in paragraph (d)(1)(i), (ii) or 
(iv) of this section in accordance with 
guidance published in the Internal Rev-
enue Bulletin (see § 601.601(d)(2) of this 
chapter). 

(6) Effective date and special rules. (i) 
This paragraph (d) is effective for es-
tates of decedents dying after February 
19, 1996. 

(ii) Special rule in the case of incom-
petency. A revocable trust or a trust 
created under the terms of a will is 
deemed to meet the governing instru-
ment requirements of this paragraph 
(d) notwithstanding that the require-
ments are not contained in the gov-
erning instrument (or otherwise incor-
porated by reference) if the trust in-
strument (or will) was executed on or 
before November 20, 1995, and— 

(A) The testator or settlor dies after 
February 19, 1996; 

(B) The testator or settlor is, on No-
vember 20, 1995, and at all times there-
after, under a legal disability to amend 
the will or trust instrument; 

(C) The will or trust instrument does 
not provide the executor or the U.S. 
Trustee with a power to amend the in-
strument in order to meet the require-
ments of section 2056A; and 

(D) The U.S. Trustee provides a writ-
ten statement with the federal estate 
tax return (Form 706 or 706NA) that the 
trust is being administered (or will be 
administered) so as to be in actual 
compliance with the requirements of 
this paragraph (d) and will continue to 
be administered so as to be in actual 
compliance with this paragraph (d) for 
the duration of the trust. This state-
ment must be binding on all successor 
trustees. 

(iii) Special rule in the case of certain 
irrevocable trusts. An irrevocable trust 
is deemed to meet the governing in-
strument requirements of this para-
graph (d) notwithstanding that the re-
quirements are not contained in the 
governing instrument (or otherwise in-
corporated by reference) if the trust 
was executed on or before November 20, 
1995, and: 

(A) The settlor dies after February 
19, 1996; 

(B) The trust instrument does not 
provide the U.S. Trustee with a power 
to amend the trust instrument in order 
to meet the requirements of section 
2056A; and 

(C) The U.S. Trustee provides a writ-
ten statement with the decedent’s fed-
eral estate tax return (Form 706 or 
706NA) that the trust is being adminis-
tered in actual compliance with the re-
quirements of this paragraph (d) and 
will continue to be administered so as 
to be in actual compliance with this 
paragraph (d) for the duration of the 
trust. This statement must be binding 
on all successor trustees. 

[T.D. 8612, 60 FR 43540, Aug. 22, 1995, as 
amended by T.D. 8686, 61 FR 60553, Nov. 29, 
1996] 

§ 20.2056A–3 QDOT election. 

(a) General rule. Subject to the time 
period prescribed in section 2056A(d), 
the election to treat a trust as a QDOT 
must be made on the last federal estate 
tax return filed before the due date (in-
cluding extensions of time to file actu-
ally granted) or, if a timely return is 
not filed, on the first federal estate tax 
return filed after the due date. The 
election, once made, is irrevocable. 

(b) No partial elections. An election to 
treat a trust as a QDOT may not be 
made with respect to a specific portion 
of an entire trust that would otherwise 
qualify for the marital deduction but 
for the application of section 2056(d). 
However, if the trust is actually sev-
ered in accordance with the applicable 
requirements of § 20.2056(b)–7(b)(2)(ii) 
prior to the due date for the election, a 
QDOT election may be made for any 
one or more of the severed trusts. 

(c) Protective elections. A protective 
election may be made to treat a trust 
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as a QDOT only if at the time the fed-
eral estate tax return is filed, the ex-
ecutor of the decedent’s estate reason-
ably believes that there is a bona fide 
issue that concerns either the resi-
dency or citizenship of the decedent, 
the citizenship of the surviving spouse, 
whether an asset is includible in the 
decedent’s gross estate, or the amount 
or nature of the property the surviving 
spouse is entitled to receive. For exam-
ple, if at the time the federal estate tax 
return is filed either the estate is in-
volved in a bona fide will contest, there 
is uncertainty regarding the inclusion 
in the gross estate of an asset which, if 
includible, would be eligible for the 
QDOT election, or there is uncertainty 
regarding the status of the decedent as 
a resident alien or a nonresident alien 
for estate tax purposes, or a similar un-
certainty regarding the citizenship sta-
tus of the surviving spouse, a protec-
tive QDOT election may be made. The 
protective election is in addition to, 
and is not in lieu of, the requirements 
set forth in § 20.2056A–4. The protective 
QDOT election must be made on a writ-
ten statement signed by the executor 
under penalties of perjury and must be 
attached to the return described in 
paragraph (a) of this section, and must 
identify the specific assets to which 
the protective election refers and the 
specific basis for the protective elec-
tion. However, the protective election 
may otherwise be defined by means of 
a formula (such as the minimum 
amount necessary to reduce the estate 
tax to zero). Once made, the protective 
election is irrevocable. For example, if 
a protective election is made because a 
bona fide question exists as to the 
includibility of an asset in the dece-
dent’s gross estate and it is later fi-
nally determined that the asset is so 
includible, the protective election be-
comes effective with respect to the 
asset and cannot thereafter be revoked. 

(d) Manner of election. The QDOT 
election under paragraph (a) of this 
section is made in the form and man-
ner set forth in the decedent’s estate 
tax return, including applicable in-
structions. 

[T.D. 8612, 60 FR 43540, Aug. 22, 1995] 

§ 20.2056A–4 Procedures for con-
forming marital trusts and nontrust 
marital transfers to the require-
ments of a qualified domestic trust. 

(a) Marital trusts—(1) In general. If an 
interest in property passes from the de-
cedent to a trust for the benefit of a 
noncitizen surviving spouse and if the 
trust otherwise qualifies for a marital 
deduction but for the provisions of sec-
tion 2056(d)(1)(A), the property interest 
is treated as passing to the surviving 
spouse in a QDOT if the trust is re-
formed, either in accordance with the 
terms of the decedent’s will or trust 
agreement or pursuant to a judicial 
proceeding, to meet the requirements 
of a QDOT. For this purpose, the re-
quirements of a QDOT include all of 
the applicable requirements set forth 
in § 20.2056A–2, and the requirements of 
§ 20.2056A–2T(d). A reformation pursu-
ant to the terms of the decedent’s will 
or trust instrument must be completed 
by the time prescribed (including ex-
tensions) for filing the decedent’s es-
tate tax return. For purposes of this 
paragraph (a), a return filed prior to 
the due date (including extensions) is 
considered filed on the last date that 
the return is required to be filed (in-
cluding extensions), and a late return 
filed at any time after the due date is 
considered filed on the date that it is 
actually filed. 

(2) Judicial reformations. In general, a 
reformation pursuant to a judicial pro-
ceeding is permitted under this section 
if the reformation is commenced on or 
before the due date (determined with 
regard to extensions actually granted) 
for filing the return of tax imposed by 
chapter 11 of the Internal Revenue 
Code, regardless of the date that the 
return is actually filed. The reforma-
tion (either pursuant to a judicial pro-
ceeding or otherwise) must result in a 
trust that is effective under local law. 
The reformed trust may be revocable 
by the spouse, or otherwise be subject 
to the spouse’s general power of ap-
pointment, provided that no person (in-
cluding the spouse) has the power to 
amend the trust during the continued 
existence of the trust such that it 
would no longer qualify as a QDOT. 
Prior to the time that the judicial ref-
ormation is completed, the trust must 
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