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is made on a Form 709. A late alloca-
tion of GST exemption by an executor, 
other than an allocation that is 
deemed to be made under section 
2632(b)(1) or (c)(1), with respect to a 
lifetime transfer of property is made 
on Form 706, Form 706NA, or Form 709 
(filed on or before the due date of the 
transferor’s estate tax return) and ap-
plies as of the date the allocation is 
filed. An allocation of GST exemption 
to a trust (whether or not funded at the 
time the Form 706 or Form 706NA is 
filed) is effective if the notice of alloca-
tion clearly identifies the trust and the 
amount of the decedent’s GST exemp-
tion allocated to the trust. An executor 
may allocate the decedent’s GST ex-
emption by use of a formula. For pur-
poses of this section, an allocation is 
void if the allocation is made for a 
trust that has no GST potential with 
respect to the transferor for whom the 
allocation is being made, as of the date 
of the transferor’s death. For this pur-
pose, a trust has GST potential even if 
the possibility of a GST is so remote as 
to be negligible. 

(2) Automatic allocation after death. A 
decedent’s unused GST exemption is 
automatically allocated on the due 
date for filing Form 706 or Form 706NA 
to the extent not otherwise allocated 
by the decedent’s executor on or before 
that date. The automatic allocation oc-
curs whether or not a return is actu-
ally required to be filed. Unused GST 
exemption is allocated pro rata (sub-
ject to the rules of § 26.2642–2(b)), on the 
basis of the value of the property as fi-
nally determined for purposes of chap-
ter 11 (chapter 11 value), first to direct 
skips treated as occurring at the trans-
feror’s death. The balance, if any, of 
unused GST exemption is allocated pro 
rata (subject to the rules of § 26.2642– 
2(b)) on the basis of the chapter 11 
value of the nonexempt portion of the 
trust property (or in the case of trusts 
that are not included in the gross es-
tate, on the basis of the date of death 
value of the trust) to trusts with re-
spect to which a taxable termination 
may occur or from which a taxable dis-
tribution may be made. The automatic 
allocation of GST exemption is irrev-
ocable, and an allocation made by the 
executor after the automatic alloca-
tion is made is ineffective. No auto-

matic allocation of GST exemption is 
made to a trust that will have a new 
transferor with respect to the entire 
trust prior to the occurrence of any 
GST with respect to the trust. In addi-
tion, no automatic allocation of GST 
exemption is made to a trust if, during 
the nine month period ending imme-
diately after the death of the trans-
feror— 

(i) No GST has occurred with respect 
to the trust; and 

(ii) At the end of such period no fu-
ture GST can occur with respect to the 
trust. 

(e) Effective dates. This section is ap-
plicable as provided in § 26.2601–1(c), 
with the following exceptions: 

(1) Paragraphs (b)(2) and (b)(3), the 
third sentence of paragraph (b)(4)(i), 
the fourth sentence of paragraph 
(b)(4)(ii)(A)(1), paragraphs (b)(4)(iii) and 
(b)(4)(iv), and the fourth sentence of 
paragraph (d)(1) of this section, which 
will apply to elections made on or after 
July 13, 2004; and 

(2) Paragraph (c)(1), and Example 5 of 
paragraph (c)(5), which will apply to 
elections made on or after June 29, 
2005. 

[T.D. 8644, 60 FR 66903, Dec. 27, 1995; 61 FR 
29654, June 12, 1996, as amended by T.D. 9208, 
70 FR 37260, June 29, 2005] 

§ 26.2641–1 Applicable rate of tax. 

The rate of tax applicable to any 
GST (applicable rate) is determined by 
multiplying the maximum Federal es-
tate tax rate in effect at the time of 
the GST by the inclusion ratio (as de-
fined in § 26.2642–1). For this purpose, 
the maximum Federal estate tax rate 
is the maximum rate set forth under 
section 2001(c) (without regard to sec-
tion 2001(c)(2)). 

§ 26.2642–1 Inclusion ratio. 

(a) In general. Except as otherwise 
provided in this section, the inclusion 
ratio is determined by subtracting the 
applicable fraction (rounded to the 
nearest one-thousandth (.001)) from 1. 
In rounding the applicable fraction to 
the nearest one-thousandth, any 
amount that is midway between one 
one-thousandth and another one-thou-
sandth is rounded up to the higher of 
those two amounts. 
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